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Leave i s granted.

In this appeal, fromthe Judgnent and Order of the High
Court of Delhi in CR No.138 of 2001 dated Cctober 15, 2001,
the short point that arises for consideration is : whether the
Hi gh Court conmitted jurisdictional error in-declining to set
aside the ex parte decree on the application of the appell ant
under Rule 4 of Oder 37, on the ground-that he failed to
di scl ose facts sufficient to entitle himto defend the suit.

The facts relevant for the di sposal of this appeal may be
not ed here.

The appel | ant-tenant had taken on rent residential flat
No. C 470, Sarita Vihar, Ground Floor, New Del hi - 110 004,
fromthe respondent-landlord for ‘a period of nine nonths under
an agreement of |ease reduced to witing on Novenmber 26,
1993. After the expiry of the termof tenancy she continued 'to
occupy the said prem ses as tenant till January 11, 1997.
Al l eging that the appellant did not pay the electricity and water
consunpti on charges for the period starting from Novenber 26
1993 to January 11, 1997, the respondent filed suit No.597 of
1997 in the Court of Senior Cvil Judge, Delhi, under Order 37
of Code of Civil Procedure (C.P.C), for recovery of Rs.33,661
On the ground that on April 21, 1999 summons for judgment
was sent by registered post A.D. to the appellant pursuant to the
order of the Court dated April 16, 1999 the Court. drew
i nference of deenmed service on him proceeded with the case
and decreed the suit ex parte on August 12, 1999. <The
appel I ant, however, filed application under Rule 4 of Oder 37
C.P.C in the trial court to set aside the ex parte decree. On
January 6, 2001, the application was di sm ssed as no speci al
circunst ances were stated in the petition both in regard to there
being illegality in deem ng service of sumons for judgnent on
the appellant as well facts sufficient to entitle himto defend the
suit. Aggrieved by the order of the trial court, the appellant
filed revision C.R No.138 of 2001 in the Hi gh Court, which
was al so di sm ssed on October 15, 2001. That order of the High
Court is assailed in appeal before us.
M . A Sharan, |earned senior counsel appearing for the
appel | ant, strenuously contended that there was no proof or
record to show that any notice by registered post with
acknow edgnent due was issued to the appellant by the
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respondent who had taken the notice fromthe court but did not
file any proof of issuing the notice to the appellant, therefore,
there was special reason for the appellant not to appear in
response to the sunmons for judgment. He argued that
sufficient amount was deposited with the respondent as advance
and that Order 37 C.P.C. was not applicable to the facts of the
case, therefore, the appellant had good defence to the suit. The
trial court as well as the Hi gh Court, submtted M. Sharan
erred in dismssing the application under Rule 4 of Oder 37
C.P.C

The respondent appeared in-person and argued his case

with precision and perfection. He submitted that summons for

j udgrment was issued on April 21, 1999 and that the court had
rightly drawn presunption of service on the appellant; that
nowhere in her application had the appellant stated anything
about her defence to the suit and therefore the order under
chal |l enge was rightly passed by the courts bel ow

To appreciate the contentions of the parties it would be

useful to'refer to Rule 4 of Oder 37 C.P.C. which is in the
foll owi ng terns

"Order XXXVII ~Summary Procedure

(1) to (3) XXX XXX XXX

(4) Power to set aside decree - After decree the
Court may, under special circunstances, set aside
the decree, and if necessary stay or set aside
execution, and nmay give |leave to the defendant to
appear to the sumons and to defend the suit, if it
seens reasonable to the Court soto do, and on
such ternms as the Court thinks fit."

A careful reading of Rule 4 shows that it enpowers,

under special circunstances, the court which passed an ex parte
decree under Order 37 to set aside the decree and grant one or
both of the following reliefs, if it seems reasonable to the court
so to do and on such ternms as the court thinks fit

(i) to stay or set aside execution and

(ii) to give |l eave to the defendant (a) to appear

to the sumons and (b) to defend the suit.

The expression ’'special circunmstances’ is not defined in

the C.P.C. nor is it capable of any precise definition by the
court because probl ens of hunan beings are so varied and
conplex. In its ordinary dictionary neaning it connotes
sonet hi ng exceptional in character, extra-ordinary, significant,
unconmon. It is an antonym of common, ordi nary and general

It is neither practicable nor advisable to enunerate such

ci rcunst ances. Non-service of sunmons will undoubtedly be a
speci al circunstance. In an application under. Order 37, Rule
4, the court has to determine the question, on the facts of each
case, as to whether circunstances pleaded are so unusual or
extra ordinary as to justify putting the clock back by setting
aside the decree; to grant further relief in regard to post-decree
matters, nanely, staying or setting aside the execution and also
inregard to pre decree matters viz., to give leave to the

def endant to appear to the summons and to defend the suit.

In considering an application to set aside ex parte decree,

it is necessary to bear in mind the distinction between suits
instituted in the ordinary manner and suits filed under Order 37
C.P.C. Rule 7 of Order 37 says that except as provided
thereunder the procedure in suits under Order 37 shall be the
sanme as the procedure in suits instituted in the ordi nary nmanner.
Rule 4 of Order 37 specifically provides for setting aside
decree, therefore, provisions of Rule 13 of Order 9 will not
apply to a suit filed under Oder 37. 1In a suit filed in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

ordi nary manner a defendant has the right to contest the suit as
a matter of course. Nonetheless, he may be declared ex parte if
he does not appear in response to summons, or after entering
appear ance before framng i ssues; or during or after trial

Though addressing argunents is part of trial, one can |oosely

say that a defendant who renmins absent at the stage of

argunent, is declared ex parte after the trial. In an application
under Order 9 Rule 11, if a defendant is set ex parte and that
order is set aside, he would be entitled to participate in the
proceedi ngs fromthe stage he was set ex parte. But an
application under Order 9 Rule 13 could be filed on any of the
grounds mentioned thereunder only after a decree is passed ex
parte agai nst defendant. If the court is satisfied that (1)
sunmons was not duly served, or (2) he was prevented by
sufficient cause from appearing when the suit was called for
hearing, it has to make an order setting aside the decree agai nst
himon such terns as to cost or-paynment into court or otherw se
as it thinks fit-and thereafter on the day fixed for hearing by
court, 'the suit would proceed as if no ex parte decree had been
passed.  ‘But in a suit under Oder 37 the procedure for

appear ance of defendant is governed by provisions of Rule 3

t her eof . A defendant is not entitled to defend the suit unless he
enters appearance within ten days of service of sumons either

in person or by a pleader and files in court an address for
service of notices/on him |In default of his entering an
appearance, the plaintiff becones entitled to a decree for any
sum not exceeding the sum nentioned in the summons toget her

with interest at the rate specified, if any, upto the date of the
decree together with costs. The plaintiff will also be entitled to
judgrment in terns of sub-rule (6) of Rule 3. If the defendant
enters an appearance, the plaintiff is requiredto serve on the
def endant a sumons for judgnent in the prescribed form

Wthin ten days fromthe service of such sumons for

judgrment, the defendant may seek | eave of the court to defend

the suit, which will be granted on disclosing such facts as may
be deemed sufficient to entitle himto defend and such | eave

may be granted to himeither unconditionally or on such terms

as the court may deemfit. Normally the court will 'not refuse

| eave unless the court is satisfied that facts disclosed by the
def endant do not indicate substantial defence or that defence
intended to be put up is frivolous or vexatious. Were a part of
the ambunt claimed by the plaintiff is admtted by the defendant
to be due fromhim no |leave to defend the suit can be granted
unl ess the adnitted anount is deposited by himin Court.

I nasmuch as Order 37 does not speak of the procedure when

| eave to defend the suit is granted, the procedure applicable to
suits instituted in the ordinary manner, wll apply.

It is inportant to note here that the power under Rule 4 of

Order 37 is not confined to setting aside the ex parte decree, it
extends to staying or setting aside the execution and giving

| eave to appear to the sumons and to defend the suit. W may
poi nt out that as the very purpose of Order 37 is to ensure an
expedi tious hearing and di sposal of the suit filed thereunder
Rul e 4 enpowers the court to grant |eave to the defendant to
appear to sumons and defend the suit if the Court considers it
reasonable so to do, on such terns as court thinks fit in addition
to setting aside the decree. Were on an application, nore than
one among the specified reliefs may be granted by the Court al
such reliefs nmust be clained in one application. It is not

perm ssible to claimsuch reliefs in successive petitions as it
woul d be contrary to the letter and spirit of the provision. That
is why where an application under Rule 4 of Order 37 is filed to
set aside a decree either because the defendant did not appear in
response to summons and linmitation expired, or having

appeared, did not apply for leave to defend the suit in the
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prescribed period, the court is enpowered to grant |eave to

def endant to appear to the sumons and to defend the suit in

the sane application. It is, therefore, not enough for the

def endant to show special circunstances which prevented him
from appearing or applying for |leave to defend, he has also to
show by affidavit or otherw se, facts which would entitle him

| eave to defend the suit. In this respect, Rule 4 of Order 37 is
different fromRule 13 of Order 9.

Now adverting to the facts of this case, though appell ant
has shown sufficient cause for his absence on the date of
passing ex parte decree, he failed to disclose facts which would
entitle himto defend the case. The respondent was right in his
subm ssion that in the application under Rule 4 of order 37, the
appel l ant did not say a word about any anmpunt being in deposit
with the respondent or that the suit was not naintainable under
Order 37. Froma perusal of the order under challenge, it
appears to us that the High Court was right in accepting
exi stence of special circunstances justifying his not seeking
| eave of the court to defend, but in declining to grant relief
since he ‘had mentioned no circunstances justifying any

def ence.

In this view of the matter, we do not find any illegality

much | ess jurisdictional error in the order under challenge to
warrant interference of this Court. Inasmuch as having regard

to the provisions of Section 34 of the C P.C. and the facts of the
case that the liability does not arise out of a comercia
transaction, we are of the view that the grievance of the
appellant with regard to rate of interest is justified. W,
therefore, reduce the rate of interest from18 per cent to 6 per
cent per annum

We directed the appellant to deposit the decree anpunt to

serve as security for the suit anpunt in the event of this Court
granting himleave to defend the suit. Since that relief is not
granted to him it will be open tohimto withdraw the said
amount or have it adjusted in satisfaction of the decree.

Subj ect to above nodification of the order of the tria

court as confirnmed by the H gh Court the appeal is dism ssed.

No costs




