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ACT:

Sal es Tax-Distinction between tanned and untanned hides-
VWhether s. 2 ultra vires-Act whether discrimnatory-Wether
| egi sl ature can enact retrospective | egislation-Constitution
of India, Arts. 14, 19(1)(f) and (g), 31, 286(2), 301, 304-
Madras Ceneral Sales tax (Turnover and Assessnent) Rules;, r
16(2)(ii)-Madras Ceneral Sales Tax (Special-Provisions) Act,
1963, s. 2.

HEADNOTE:

The petitioners are dealers in skins in the State of Mdras.
They purchased raw skins from places both wi thin and outside
the State of Madras, tanned the same and sold them through
their agents in Madras. They were assessed to a certain
amount of sales-tax in accordance with the provisions of the
Madras Ceneral Sales Tax Act, 1939, and r. 16(2)(ii) of the
Madras Ceneral Sales Tax (Turnover and Assessment) Rules, on
the turnover of hides and skins purchased in the untanned
condition outside the State and tanned within the State with
respect to the assessnment years 1955-56. 1956-57 and 1957-
58. The tax was assessed at 3 pies per rupee on the price
of tanned hides and skins for the years 1955-56 and 1956-57
and at the rate of 2 per cent on the turnover for the vyear
1957-58. The petitioners filed three wit petitions under
Art. 32 of the Constitution in which they contended that 8.
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2 of the Madras General Sales Tax (Special Provisions) Act,
1963 was wultra vires the Constitution and was otherw se
invalid and had no effect. Allowing the petition

Hel d, that s. 2(1) discrimnates against inported hides and
skins which were sold upto August 1, 1957 upto which date
the tax on sale of raw hides and skins was at the rate of 3
pi es per rupee and is therefore void. As sub-s. (1) of s. 2
is invalid, the other provisions of that section becone
unenf or ceabl e.

Raw hi des and skins and dressed hides and skins constitute
different commodities for nmerchandise and hence can be
treated as different goods for the purposes of the Act.
Sub-rule (1) of r. 16 did not becone invalid on this Court’s
declaring sub-rule (2) of that rule invalid in Firm Mhtab
Majid Co. v. State of Madras, [1963] Supp. 2 S.C. R 435.
Hel d, that the State Legi slature was conpetent to enact the
provi sions of sub-s. (1) of s. 2 of the Act. The
Legi sl ature can enact |aws having retrospective operation
The conpetence of a Legislature to nake | aw

218

for a certain past period depends on-its present |egislative
power and not on what power it possessed at the tinme when it
is to operate.

Firm Mehtab Mjid Co. v. State of Madras, [1963) Supp. 2
S.C. R 435 Governnment of Andhra Pradesh v. Nagendrappa, 7
S.T.C. 568, State of Andhra Pradesh v. M A, Abdul Bari &
Co., 9 SST.C. 23 1, State of Travancore-Cochin v. Shannugha
Vilas Cashew Nut Factory, [1954] S/ C/'R 53, Abdul Subhan &
Co. v. State of Madras, 11 S.T.C. 173 and Raghbir Chand Sam
Chand v. Excise and Taxation Oficer, 11 S.T.C 149,
referred to.

JUDGVENT:

Oiginal Jurisdiction: Wit Petition Nos. 201 to 203 of
1963.

Petitions wunder Art. 32 of the Constitution for  the en-
forcenent of the fundamental rights.

G S. Pathak, S. T. Desai and S. Venkat akrishnan, for the
petitioner (in all the petitions).

A Ranganadham Chetty and A. V. Rangam for the respondent
(inall the petitions).

May 7, 1964. The Judgnent of the Court was delivered by:

J. RAGHUBAR DAYAL J. These are three petitions-under art.
32 by the petitioners, which is a partnership firm - praying
fora declaration that s. 2 of the Madras General Sales
Tax( Speci al Pr ovi si ons) Act, 1963 (Act No. 11 of
1963) herei nafter called the Act, is wultra wvires the
Constitution and of no effect and for a wit of mandanus
directing the State of Madras to refrain fromenforcing any
of the provisions of that section. Each of the petitions
relates to a particul ar assessnment year

The petitioners are dealers in skin, carrying on business at
Shenbakkam Vellore, North Arcot District. in the State  of
Madras. They purchase raw skins fromplaces both within and

outside the State of Madras, tan the same and sell them
through their agents in Madras. They were assessed to a
certain amount of sales-tax, in accordance wth t he

provi sions of the Madras Ceneral Sales Tax Act 1939 (Madras
Act IX of 1939) and r.16(2)(ii) of the rules franed
thereunder viz., the Madras CGeneral Sal es Tax (Turnover and
Assessnent) Rul es, on the turnover

219

of hides and skins purchased in the untanned condition
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outside the State, but tanned within the State, with respect
to each of the assessnment years 1955-56, 1956-57 and 1957-
58. The tax was assessed at 3 pies per rupee on the price
of tanned hides and skins for the years 1955-56 and 1956-57
and at the rate of 2 per cent on the turnover for the year
1957-58.
The petitioners challenged earlier the validity of r. 16 on
the ground that it contravened Art. 304 of the Constitution
Thei r contentions were negatived by the Sal es Tax
Aut hori tes. The petitioners then filed wit petition No.
148 of 1959 in this Court against the assessnent of tax for
the year 1957-58. This Court allowed it as it had held on
Novermber 22, 1962 in Firm Mehtab Majid and Co. v. State of
Madras(1) that r. 16(2) of the rules was invalid as it
di scri m nated against the inported hides and skins which had
been purchased or tanned outside the State. Subsequent |y,
the validity of r. 16(1) of the rules was challenged in this
Court in. wit petitions Nos. 43 and 44 of 1963 by M J.
Jamal Mhi'deen & Co. Those writs were filed on March 5, 1963
and it was contended that subrule (1) standing by itself was
ultra-vires the Constitution as it had the effect of
selecting for discrimmnatory taxation only raw hides and
skins and | eaving un-taxed sales of tanned hides and skins
i n Madras.
On June 10, 1963, the Governor of Madras promul gated Madras
Ordi nance No. 3 of 1963. The explanatory statenent attached
to the Ordi nance stated
"The ' deci sion of the Supreme Court (in WP
147 of 1959-Firm ATB Mehtab Majid & Co. v. The
State of  Mdras) will result-in clains for
refund of tax being preferred by dealers in
hi des and skins already assessed under the
i mpugned rule thereby resulting in huge |oss

of revenue and will also result in administra-
tive conpl i cations. It is therefore
consi der ed necessary to avoi d t hese

difficulties by renmoving the discrimnation in
the matter of |evy of

(1) [1963] SUPP. 2.S.C. R 435

220

tax on hides and skins pointed out by the
Suprenme Court and to provide for the assess-
ment or reassessnent and collection of the ax
from the dealers in hides and skins  wthout
any discrimnation by levying thetax in al
cases on the basis of the purchase price of
t he hi des and skins in t he unt anned
condition."

The rel evant provisions of the Odinance read:
"2. Special provisions in respect of “tax on
sal e of hides and skins in certain cases: -

(1) Not wi t hst anding anything contained in
the Madras General Sales Tax Act, 1939 (Madras
Act I X of 1939) (hereinafter referred to as
the said Act), or in the rules made thereunder
(hereinafter referred to as the said
rul es), t he foll ow ng provi si ons
shall apply in respect of tax on sale of hides
and skins during the period comencing on the

1st April 1955 and endi ng on the
31st March 1959.
(i) In the case of raw hides and skins, the

tax wunder the said Act shall be levied from
the dealer who is the last purchaser in the
State and not exenpt fromtaxation under sub-
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section (3) of s. 3 of the said Act at the
rate of two percent of the ampunt for which
they are bought by him
(ii) In the case of dressed hides and skins
(which were not subjected to tax under the
said Act as raw hides and skins), the tax
under the said Act shall be levied from the
dealer who in the State is the first seller in
such hides and skins not exenpt from taxation
under sub-section (3) of section 3 of the said
Act at the rate of two percent of the anount
for which such hides and skins were |ast
purchased in the untanned condition
221
Expl anation |Il-For the renoval of doubts it is hereby
declared that in respect of sales to which sub-section (1)
applies, nothing in rule 16 of the Madras Ceneral Sales Tax
(Turnover ~and Assessnent) Rul es, 1939, shall apply or shal
be deened ever to have appli ed.
(2) Any _dealer in hides and skins who has been finally
assessed —under the provisions of the said Act and the said
rules, may within a period of ninety days fromthe date of
the comrencenent of this Odinance apply to the authority or
of ficer concerned for reassessment under the provisions of
this Ordinance along with the correct and conplete return
(3) Subject to the provisions of sub-section (1), the
provi sions of the said Act and the said rules shall be deem
ed to be in force for the purpose of assessnment or re-
assessment and recovery of thetax on sale of hides and
skins during the period nentioned in sub-section. (1) and,
notw t hstanding any provision regarding limtation in the
said Act and the said rules, it shall be conpetent for the
authority or officer concerned to assess or reassess and
recover the tax on sale of hides and skins during the period
mentioned in sub-section (1) asif this Odinance had been
in fore at the relevant tine.
(4) The anmpbunt of tax on sale of 'hides and skins during the
period nentioned in sub-section (1) already collected from
any deal er shall be adjusted towards the tax due fromhimon
such sale as a result of assessnent —or re-assessment in
accordance with the provisions of this Odinance and it the
tax on such assessment or reassessnent-

(i) is in excess of the anbunt of tax on
such sal e of hides and skins al ready coll ected
from such dealer, such excess shall be

recovered fromhim or
(ii) 1is less than the anpbunt of tax on such
sal e of hides and skins already collected from
such deal er, the difference shall be refunded
to him
222
On July 12, 1963, the Sal es Tax Appellate Tribunal, '\ Madras
dealt with the appeals of the petitioners against the
assessment for the year 1955-56 and 1956-57, and in view  of
s. 2(3) of the Ordinance, set aside the orders of assessnent
and remanded the matter for re-assessnment in accordance with
the provisions of the aforesaid O dinance.
On.  August 28, 1963, the Act received the assent of the
CGovernor. Sub-s.(2) of s. | provided that the Act would be
deened to have cone into force on June 10, 1963. Subsection
(1) of s. 2 of the Act reads:
"(1) Notwithstanding anything contained in
the Madras General Sales Tax Act, 1939 (Madras
Act | X of 1939) (hereinafter referred to as
the said Act), or in the rules made thereunder
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(hereinafter referred to as the said rules),
during the period conmencing on the 1st April
1955 and ending on the 31st March 1959, in
respect of sale of dressed hides and skins
(which were not subjected to tax under the
said Act as raw hides and skins), the tax
under the said Act shall be levied from the
dealer who in the State is the first seller in
such hides and skins not exenpt from taxation
under sub-section (3) of section 3 of the said
Act at the rate of two per cent of the anount
for which such hides and skins were |ast
purchased in the untanned condition
Expl anation 1.The burden of proving that a
transaction is Dot liable to taxation under
this , sub-section shall be on the dealer
Explanation 11l.-For the renoval of doubts it
i s hereby declared that in respect of sales to
whi ch~ sub--section (1) applies, nothing in
rule 16(2) of the Madras CGeneral Sales Tax
(Turnover & Assessnent) Rules, 1939, shal
apply or~ shall be deenmed ever to have
applied."
It is to be noticed that s. 2(1)of the Act is in respect of
tax on sal e of dressed hides and skins and not in respect of
tax on sale of raw hides and skins wth which clause (i)
223
of s. 2(1) of the Odinance dealt.~ Consequently the other
provisions of the other sub-sections of s.. 2, though
practically the same as those of the O dinance, have been
suitably nodified. They are therefore not set out.
It is the validity of s. 2 of the Act that is challenged in
these petitions, on the ground that it violates t he
provisions of Arts. 14, 19(i) (f) and (g), 31, 286(2), 301
and 304 of the Constitution for the follow ng reasons: -
1. Persons who had purchased rawhides and skins in the
State of Madras in the years 1955-56 and 1956-57 paid sales
tax at 3 pies per rupee and paid no further tax when /those
hi des, after being tanned, were 'sold. The petitioners
havi ng purchased raw hi des and skins fromoutside the State,
did not at the tine pay tax at that rate on the purchase
price of the raw hides and skins but were nowliable, under
the inpugned provision, to pay tax at the rate of 2 per cent
of the amount for which such hides and skins were last
purchased in untanned condition. Thus the petitioners would
pay a higher tax than what was paid by the seller of dressed
hi des and skins purchased in the State in the raw condition
and then tanned and sold and that therefore s.  2(1)
di scri m nates agai nst inported untanned hides and skins.
2. In the case of sale of dressed hides and skins, s. 2(i)
levies a tax at the rate of 2 per cent of the amount for
whi ch hides and skins in the untanned condition were | ast
purchased by a dealer hinmself outside the State. S. 2 (i)
creates discrimnation between the case of a I|ocal  ner-
chant,selling locally dressed hides and skins and the case
where the dealer who is the first seller in the State and
who purchased only dressed hides and skins outside the State
and then sold themin the State for in his case be had not
purchased such hides and skins in the untanned condition and
has therefore not becone liable to be assessed under s. 2(1)
3. Parlianment had by The Essential Goods (Declaration &
Regul ation of Tax on Sale or Purchase) Act 52 of 1952
decl ared hi des and skins essential for the [ife of the com
munity. The Act provided for taxation on the sale of
224
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hi des and skins during the period such declaration was in.
force, i.e., between 1-4-1955 and 11-9-1956 and therefore

required the assent of the President, in view of Art. 286(3)
of the Constitution as it stood prior to its repeal in Sep-
tember, 1965. As no such assent had been received, the Act
cannot affect the sales prior to Septenmber 11, 1956 and so
no tax can be levied in respect of those sales.

4, Rul e 16(1) becane invalid when this Court held r.16(2)
i nval i d. Rul e 16(1) has not been revived by the new Act.
It follows that no tax on sale of raw hides and skins during
t he period 1955-57 is valid and that therefore t he
i mposition of a tax under sub-section ( 1) of s. 2 of the,
i mpugned Act inposes a tax on the inported hides and skins
when sold in the State in the tanned condition while no tax
is to be levied on the sale of the hides and skins purchased
in the State in the raw condition, then tanned and sold.
These contentions-are sought to be net for the respondent
State on the follow ng grounds:

1. It i's open tothe legislature to treat dressed hides
and skins as a separate category fromraw hides and skins.
They are in fact comercially different comvodities and
that therefore different rates of tax for the two different
cat egories of goods can be legally |evied.

No discrimnation i's nmade between |ocally tanned goods and
out si de-tanned goods as in both cases tax.is levied on the

first sale of such goods within the State. It does not
matter that the hides and skins tanned locally do not at-
tract that liability on the first-sale in view of their

havi ng been taxed earlier at the untanned stage because of
the special provision of exenption

2. It is not correct that s. 2 (1) will not apply to a
deal er purchasing tanned hi des and skins outside the-State
and’ selling themwthin the State.” It is not necessary

that the seller of the tanned hides and skins in the  State
be hinmself the |ast purchaser of the wuntanned hides and
skins: for the purpose of his liability under s. 2(1).

225

3. Art. 286(3) as it stood prior to the anmendnent in 1956
i mposed fetters only on post-Constitutional law and
therefore it could not operate on the Mudras General Sales
Tax Act, 1939, which had been enacted much earlier. S. 2(1)
of the inpugned Act sinply |lay down the nmachinery for the
assessment and collection of tax -inposed by s. 3 as
nodified by s. 5 of the 1939 Act which did not  require
Presidential assent.

4. The decision of this Court in Firm A T.B. Mhtab's
Case(1l) does not affect the validity of r.16(1). Sub-rule
(1) and sub-rule (2) of r. 16 are severable.

W are of opinion that the first contention for . the  peti-
tioners is sound.

The effect of sub-section (1) of s.2 of the Act is‘the sane
as was the effect of sub-rule (2) of r.16 of the Turnover
and Assessnment Rul es, 1939, and which was held to be invalid
by this Court in Mehtab’s Case(1l) . The inpugned sub-section
provides for the assessnment of tax on the sale of dressed
hi des and skins which were not subjected to tax wunder the
1939 Act as raw hides and skins and thus exenpts from
taxation, in accordance with the provisions of sub-section
(1) of s.2 of the Act the sale of tanned hides and skins
with respect to which tax had been paid on their sale in the
raw condition. Such tanned hides and skins had been
exenpted fromtaxation under sub-clause (ii) of r. 2 of the
Turnover and Assessment Rules. The sane is the position in
the present case. The present rul e therefore is
discrimnatory and invalid for the sane reasons which |ed
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this Court to hold sub-rule (2) of r. 16 invalid in Mehtab's
Case(1l). There is no escape fromthis concl usion
In the earlier case, discrinnation was broughtabout on
account of sale price of tanned hides and skinsto be
hi gher than the sale price of untanned hi des andski ns, : bough
the rate of tax was the sane, while in the present case, the
discrimnation does not arise on account of difference of
the price on which the tax is levied as the tax on the
tanned hides and skins is |levied on the anmount for
(1) [1963] SUPP. 2 S.C.R 435.
51 S.C. -15.
226
whi ch those hides and skins were | ast purchased in the un-
tanned condition, but on account of the fact that the rate
of tax on the sale of tanned hides and skins is higher than
that on the sale of untanned hides and skins. The rate of
tax on the sale of tanned hides and skins is 2 per cent on
the purchase price of those hides and skins in the untanned
condi tion while therate of tax on the sale of raw hi des and
skins in the State during 1955 to 1957 is 3 pies per rupee
The difference in tax works out to 7/1600th of a rupee i.e.
alittle less than 1/2 nayepai'se per rupee. Such a discri-
m nation would affect the taxation up to the 1st of August
1957 when the rate of tax on the sale of raw hides and skins
was raised to 2 per cent of the sale price.
The second contentiion has no force. There is nothing in
sub-section (1) of s.2 of the Act to suggest that the seller
of the tanned hides and skins in the State, should hinself
be the purchaser of those hides and skins in the raw
condition fromoutside the State. An inporter can inport
tanned hides and skins-as well as untanned hide and skins
from outside the State. |If he inports tanned hides and
skins, he need not necessarily be the 1ast purchaser of
those hides and skins in the untanned condition |In that
case, it may be difficult to assess the tax on the  basis
[ aid down in sub-section (1) of s.2, as the inported may not
be able to informabout the price at which those hides and
skins were | ast purchased. Such a price may then have to be
determined by estimte. In case the inporter hinself
pur chases the untanned bides and skins-and then inports them
either in the same condition or in the tanned -condition,
there would be no such difficulty. The difficulty existing
in the former case does not necessarily nean that the
i nporter of tanned hides and skins when he hinmself~ is not
the |last purchaser, cannot be taxed under sub-section (1 )
of s.2 of the Act.
The next question is whether sub-rule (1) of r.16 be cane
invalid when this Court declared sub-rule (2) in wvalid in
Mehtab’ s Case(1). The contention for the pettioner is /that
it becane invalid because hides and skins whether tanned or
unt anned, constituted one comodity
(1) [21963] SUPP. 2 S.C.R 435.

227
and that therefore tax cannot be | evied on the sal e of hides
and skins in the raw condition when no tax is levied on the
sale of hides and skins in the tanned condition. It is
contended for the State that they are different comodities,
and constitute two separate categories for purposes of
taxation. We are inclined to the view that they form dif-
ferent categories.
Hi des and skins in the untanned condition are undoubtedly
different as articles of nerchandi se than tanned hides and
ski ns.
It is urged for the petitioners that tanning is only a pre-
servative process which makes no change in the nature of the
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article itself.
The question whether tanned skins and hides are different
commodi ties fromraw skins and hi des has bee& considered by
Courts a few tines.
In CGover nirent of Andhra wv. Nagendr appa( 1) is t he
observati on:
"The tanning of raw hides and skins is a
manuf acturing process as a result of which the
product that energes is different fromthe raw
material . "
In State of Andhra Pradesh v. M A. Abdul Bari
and Co. (1) is also an observation to the sane
effect, it being:
"The stage of collection is also appropriate
as, after the tanning, the hides and skins
becone different commodities..........
I n Encycl opaedi a Britannica, Vol. 13, p. 845,
itis stated, in connection with ’I|eather
"Leather is manufactured fromthe hides and
skins of various aninmals. The object of
tannin(, (or the manufacture of |leather) is
the conversion-of the putresible skininto a
mat eri al© which under ordinary conditions of
use does not putrefy, and which can be wetted
and /subsequently dried w thout becom ng hard
or horny."
(1) 7 S.T.C. 568, 573.
(2) 9 S T.C 231, 237.
228
Ref erence may al so be nmade to State of Travancore Cochin
v. Shannugha Vil as Cashew Nut Factory(1l) in which it was
held that raw cashewnuts becone a different commodity
commercially after the application of certain processes as a
result of which they are converted into edible kernels.
It is therefore not correct to say that the process of @ tan-
ning brings about no change in the raw hides and skins and
that therefore both types of hides and skins formone com
nodi ty.
The petitioners rely on two cases in support of their
contention that the tanned and untanned hi des and skins do
not formdifferent commodities but constitute one conmodity.
In Abdul Subban and Co. v. State of Madras(l) is - the
observati on:
"Section 14(3) of the Central Sales Tax Act,
1956 (Act 74 of 1956) also treats hides and
skins, whether dressed or raw, as a single
commodity. . ... Si nce skins tanned or untanned,
constitute only one class of goods and. the
sal e of that class of goods can be taxed /only
at a single point, obviously there can be no
tax on a sale of tanned goods, if< - tax has
already been paid on an earlier transaction
when t hose skins were untanned.
No reason is given why the two kinds of hides and skins -are
treated as a single commodity.
The other case relied on is Raghbir Chand Som Chand v.
Exci se and Taxation O ficer("). This case does not directly
concern hides and skins. It however held that ginned cotton
and wun-ginned cotton constitute one comopdity, as the
process of ginning just separates the seeds as the character
or identity of cotton is not altered thereby, and as ginning

is not a nmanufacturing process. It was taken into
consideration that the Constitution as well as the statutes
deal i ng

(1) [1954] S-C.R 53. (3) xi S.T.C. 149.
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(2) Il S T.C 173, 184.
229
with the matter treat ginned and un-gi nned cotton under the
same head, indicating thereby that the |I|egislature I ooked
upon gi nned and un-gi nned cotton as one and the same thing.
The fact that certain articles are nentioned under the sane
heading in a statute or the Constitution does not nmean that
they all constitute one comodity. The inclusion of severa
articles wunder the sane heading nmay be for a reason other
than that the articles constitute one and the sane thing.
In this connection we may refer to the Madras General Sales
Tax Act, 1959. Section 4 of this Act provides that the
sal es tax on the sale or purchase of declared goods will be
payable at the rate and only at the point specified against
each article in the 11 Schedul e.
The Second Schedul e refers-to raw hides and skins separately
fromdressed hidesand skins against serial No. 7. The rate
of tax is different and so is the point at which the tax is
to be levied.” This will indicate that in 1959 the |egis-
| ature in Madras considered raw hides and skins a different
commodity - from dressed hides and skins. There is no good
reason why the |egislature be not attributed the same inten-
tion when it enacted the 1939 Act especially when there are
ot her reasons also to point to the same concl usion
We therefore hold that raw hides and skins and dressed hides
and skins constitute different comodities of merchandise
and they could therefore be treated as different goods for
the purposes of the Act.
The provision of the Act at the relevant time for the |evy
of tax on the sale of hides and skins was s.5,  cl. (vi)
whi ch reads:

"Subject to such restrictions and conditions

as may be prescribed, including conditions as

to licences and licence fees. - - - -

(vi) the sale  of hides and skins, whether

tanned or untanned shall be liable to tax

under section 3, sub-section (1) only at such

single point in the

230

series of sales by successive dealers as nay

be prescribed."

In 1957 this provision was replaced by s.5A(4)

whi ch read

The sal e of hides and skins, whether in a raw

or dressed state, shall be liable to tax  only

at such single point in the series of sales by

successive deal ers as nmay be prescribed but at

the rate of two percent on the turnover at

that point."
The series of sales referred to in this provision, ~to our
m nd, nmeant the series of sales of each kind of hides and
skins nanmely the series of sales of raw hides and skins and
the series of sales of dressed hides and skins and do not
mean a single series of sales which includes successive
sales in the first instance of raw hides and skins and after
tanni ng successive sal es of tanned hides and skins.
The real question is whether these provisions treat raw
hi des and skins and dressed or tanned hides and skins as one
class of goods for the purpose of taxation or as two
di fferent classes of goods. |If they treat them as one cl ass
of goods, the contention for the petitioner |loses force as
taxing of hides and skins at the tinme of their sale in a raw
condition neets the requirenents of |law as hides and skins
could be taxed only it a single point. |If the dressed or
tanned hides and skins are not taxed at the tine of their
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sal e that does not offend against the statutory provisions.
No question of discrinmnation arises as a sale of raw hides
and skins of whatever origin, i.e., whether produced in the
State or inported into the State would be equally liable to
the I evy of tax.
If the statute treats both these kinds of hides and skin
as different commodities the provision of sub-rule (1) of
r.16 providing for the levy of tax on raw hides and skins at
a certain point even in the absence of any provision for the
taxation of dressed hides and skins cannot be said to be
discrimnatory and invalid. The articles to be taxed were
not the same and the legislature could provide differently
not their taxation
231
We therefore hold that sub-rule (1) of r.16 did not becone
invalid on this Court”s declaring sub-rule (2) of that rule
invalid in Mehtab' s Case(l).
The only  question that now remains for consideration is
whet her the Statelegislature was conpetent to enact the
provi si ons of sub-section (1) of s. 2 of the Act. Hides and
skins had been decl ared under Act LI'l of 1952 to be essen-
tial for the life of the community. Art. 286(3) of the
Constitution as it stood before its amendnent by the Consti -
tution VI Anendment Act of 1956, on Septenber 11, 1956,
read:
No law nmade by the Legislature of a State
i mposi ng or authorising the inposition of, a
tax on the sale or purchase of any such goods
as have been declared by Parlianent by law to
be essential for the |life of  the conmunity
shal | have effect unless it has been reserved
for the consideration of the President and has
received his assent."
This provision, however, did not apply: to the 1939 Act
whi ch had been enacted much earlier than the comencenent of
the Constitution. By August 28, 1963, when the Act was
enacted by the Madras Legislature, Art. 286(3) had been
anended and Act LIl of 1952 had also been ‘repeal ed.
Consequently there was no Constitutional requirement for the
Act being reserved for the assent of the President before it
could be enforced. It is contended for the petitioner that
the Act really enacted for a period, when if passed, it  bad
to receive the President’s assent for its enforcenment and
that therefore the State Legislature could not even'in 1963
enact this provision affecting the taxation lawin respect
of the sale or purchase of goods which were goods declared
essential for the of the, conmm ssioner. W do not see why
such a fetter be placed on the legislative power of. the
State Legislature. The State legislature is free to  enact
| aws which would have retrospective operation. Its
conpetence to make law for a certain past period, depends on
its present |egislative power and not on what it possessed
at the period of
(1) [21963] Supp. 2 S.C.R 435.
232
time when its enactnent is to have operation. W there fore
do not agree with this contention
The matter can be looked at in a different way. The 1939 Act
required no assent of the President. The State Legislature
was doing in 1963 what the | egislature enacting the 1939 Act
was supposed to have enacted and therefore its enactnment was
not governed by the Constitutional requirement for an Act to
be enacted during the period Act LIl of 1952 was in force.
Lastly, it has been urged for the petitioner that hides and
skins have been declared to be of special inportance in
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inter-State trade or comrerce by s.14 of the Central Sales
Tax Act of 1956. The tax inposed by sub-section (1) of s. 2
of the Act is a tax on the sale of hides and skins in the
course of inter-State trade or commerce and therefore fen
within entry No. 92A of list 1 of Seventh Schedul e and that
therefore the State | egislature was not conpetent to inpose
it. It could inpose by virtue of entry No. 54 in List Il of
Seventh Schedule tax on the sale or purchase of goods
subject to the provisions of entry No. 92A of List 1. There
is no force in this contention. The tax is inposed on the
sale which took place within the State. The State |Iegis-
[ature is conpetent to inpose such a tax. The nere fact
that the article sold in the State had been brought from
outside the State does not make the sale of that article a
sale in the course of inter-State trade or commerce. It is
only when A in State X -purchased through a comm ssion
agent in a State Y and receives the articles purchased
t hrough the commrerci al” agency that the sale comes within the
expression ’'in the course of inter-State trade’: See State
of Travancore Cochin v. Shannugha Vilas Cashew Nut Fac-
tory(1l). (supra at p. 70).
It has been argued for the State that the Act 1is not
affected by the provisions of Arts. 301 to 304 of the
Constitution as they affect the Ilegislative power wth
respect to Acts to operate in the future and not the power
to enact Acts which would operate in the past. W do not
consi der the contention sound. The Act makes provision for
a period
(1) [21954] S.C.R 53.

233
subsequent to the comencenent of the Constitution and
therefore is to be subject to the  provisions of the
Constitution.
We therefore hold that sub-section (1) of s. 2 of the Act
di scrim nates against inported hides and skins which were
sold up to the 1st of August 1957 upto which date the tax on
sale of raw hides and skins was at the rate of 3 pies per
rupee or 19/16th percent. This however does not mean that
the sub-section is valid with respect to the sales’ which
took place subsequent to August 1, 1957. The subsection
being void in its provisions with respect to -a certain
initial period, we cannot change the provision with respect
to the period as enacted to the period for which it could be
valid as that would be re-witing the enactnent. W have
therefore to hold that sub-s.(1) of s. 2 wvoid ~accordingly
hol d so.
In view of the provisions of sub-section (1) of s. 2 being
invalid the other provisions of that section becone
unenf or ceabl e.
W therefore allowthe petitions with costs, one  hearing
fee, and hold s. 2(1) of the Act invalid and order “the issue
of a wit of mandanus to the State of Madras and the  Sales-
tax Authorities under the Act to refrain fromenforcing any
of the provisions of s. 2 of the Act.

Petitions all owed.




