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PETI TI ONER
BHARATHI KNI TTI NG COVPANY

Vs.
RESPONDENT:
DHL WORLDW DE EXPRESS COURI ER DI VI SI ON OF Al RFREI GHT LTD
DATE OF JUDGVENT: 09/ 05/ 1996
BENCH

K. RAMASVWAMY, FAI ZAN UDDIN, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER
Leave granted.

W have heard | earned counsel on-both sides.

Thi s appeal by special |eave arises fromthe appellate
order of the Nat i onal Consurmer Di sput es Redr essa
Comm ssion, New Delhi dated 17.1.1996 made i n-FA No.317 of
1993 which in turn reversed the order of the State Forum
Comm ssion, Madras in O P. No.364/93 dated June 9, 1993. The
admitted facts are that the respondent - pl ai ntiff
manuf acturer appears to have an agreement wth a German
buyer for summer season, 1990 and consigned certain goods
with docunments sent in a cover (on May 25, 1990 Containing
(1) invoice No.32; (2) packaging list; (3) Oiginal Export
Certificate and certificate of origin No.T/WY001316 dated
24.5.90; and (A) Original GSP FormA No.El. It would appear
that the cover did not reach the destination. Consequently,
though the duplicate copies were subsequently sent by the
date of receipt of the consignment, the season was over.
Resultantly, the Consignee agreed to pay only DM 35,000/ -
i nstead of invoice value DM 56,469.63. As a result, the
appel l ant laid the conplaint before the State Commi ssion for
the difference of the loss incurred by the respondent in DM
21, 469. 63 equivalent to Rs.4,29,6392.60 which was ordered.
The respondent carried the matter in appeal. The Nationa
Conmission in the inmpugned order held that since the
liability was only of an extent of US $ 100 as per the
recei pt, the appellant is entitled for deficiency of service
only to that extent which is equivalent to Rs.3,515/- with

interest at 18%from My 25, 1990 till date of realisation
with cost. Thus, this appeal by special |eave.
It is contended by M. M N. Krishnamani, |earned senior

counsel appearing for the appellant that the Consuner
Protection Act, 1986 (for short, the "Act’) is a beneficia

| egi sl ati on envisaged to accord expeditious and inexpensive
relief to the consunmer; when the Comm ssion gave a finding
that there was a deficiency in service, the Nationa

Conmission was wong in lawto reduce the liability of US
$100 Contained in the receipts There is no consensus ad idem
between the appellant and the respondent who is a courier
vis-a-vis the appellant. Therefore, the National Comni ssion
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was wong in awarding deficiency amount only to the extent
of US $100. He seeks to contend that wuntil there is an
agreenment by the appellant by consensus at idem with the
respondent for carriage of the invoice with linmted
l[iability, it nust be presunmed that in the event of nor-
delivery of the cover thereof, the resultant damages nust be
born by the courier. The State Conm ssion would be entitled
to award the difference of the damages to the appellant. The
State Commission, therefore, was right in awarding the
danages. W find no force in the contention

It is true that the Act is a protective legislation to
make avail able inexpensive and expeditious sunmary renedy.
There nmust be a finding that the respondent was responsible
for the deficiency in service, the consequence of which
woul d be that the appellant had incurred the liability for
| oss or dammges suffered by the consuner due to deficiency
in service thereof. Wen the parties have contracted and

l[imted their |liabilities, the question arises: whether the
State Commi ssion or the National Conmi ssion under the Act
could give relief for damages in excess of the Ilimts

prescri bed under kha Contract?

It is true that the limt of danages woul d depend upon
the terms of the contract and facts in each case. In Anson’s
Laws of Contract, 24th Edn. at page 152, on exenption cl ause
with regard to notice of a printed clause, it was stated
that a person who signhed, a docunent containing contract and
terns is normally bound by them eventhough he has not read
them and even though he is ignorant of their precise |ega
effect. But if the docunent is not signed,  being nerely
delivered to him then the question arises: whether the
terns of the contract were adequately brought to his notice?
The ternms of the contract have el aborately been considered
and deci ded, The details thereof are not necessary for us to
Pursue. It is seen that when a person signs a documnent. which
contains certain contractual terns, as rightly pointed out
by M. RF. Nariman, |earned senior counsel, that normally
parties are bound by such contracts it is for the party to
establish exception in a suit. Wien a party to the contract
di sputes the binding nature of the signed docunent, it is
for him to prove the terns in the contract or circunstances
in which he came to sign the docunments need to be
established. The question we need to consider is; whether
the District Forumor the State Conm ssion or the rational
Conmi ssion could go behind the terns of the contract? it is
true, as contended by M. MN Krishnamani, that .in an
appropriate case, the Tribunal w thout trenching upon acute
di sputed question of facts may decide the validity of the
terns of the contract based upon the fact situation and may
grant renmedy. But each case depends upon fits own facts. In
an appropriate case where there is an acute dispute of facts
necessarily the tribunal has to refer the parties to
original civil Court established under the CPC or
appropriate State |law to have the cl ai ns deci ded between the
parties. But when there is a specific termin the contract,
the parties are bound by the terns in the contract. The
Nati onal Commission in the inmpugned order pointed out as
under :

"We have considered the subm ssions

of the counsel for the parties on

the facts of the case and having

regard the wearlier decisions of

this Conmi ssion. The consignnent

contai ning the docunents sent in

the cover had been accepted by the

Appel |l ant and was subject to the
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terms and conditions nmentioned on
t he consi gnnent not e. The
Conpl ai ni ng the docunments sent in
the cover had been accepted by the
Appel |l ant and was subject to the
ternms and conditions nmentioned on
the consi gnnent not e . The
Conpl ainant had signed the said
note at the time of entrusting the
consi gnnent and had greed to and
accepted the terns and conditions
mentioned therein. Causes 5 and 7
of the ternms and conditions as al so
the inportant notice nentioned on
The consi gnment note are reproduced
bel ow.

Clause 6: "Limtation of liability:
W thout prejudice to clause 7 the
liability of DHL for any loss or
danage to the shiprment, which term

shal'l-__include all ~documents. or
parcel s consigned to DHL under this
Air bill and shall not mean any one
docunent or envelope included in
the shipment/ is limted to the
| esser of

a) Us $ 100

b) The arnount of |oss or damage to
a docunent or . parcel actual |y

sust ai ned or

c) The actual val ue of the docunment
or parcel as determ ned under
Section 6 hereof, without regardto
the commercial wutility or specia
val ue to the shipper.

C ause 7: Consequent damages
excluded: DHL shall not be(liable
in any event for any consequentia
or speci al danages or ot her
i ndirect | oss however arising
whet her or not DHL had know edge
that such danage m ght be incurred
including but not linmted to |oss
of i ncone, profits i nterest,
utility or | oss of market.

| mportant Notice: by the conditions
set out below DHL and its servants
and agents are firstly not to be
liable at all for certain |osses
and damages and secondly wherever
they are to be liable the anpunt of
l[iability strictly linmted to the
ampunt stated in condition and
customers are therefore advised to
purchase i nsurance cover to ensure
that their interests are fully
protected in all event. Under
cl ause 5 of t he terms end
conditions of the contracts the
liability of the Appellant for any
| oss or dammge to the consignment:
was limted to US $ 100. O ause 7
of t he contract specifically
provided that the liability of the
Appel l ant for any consequential or
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Especi al damages or any otter
i ndirect |oss, that may occur
including the loss of market or
profits etc. was excluded. It s

al so pertinent to note that despite

the advice in the inportant notice,

the Conplainant did not did one at

t he tinme or Consi gnnent t he

contents of the cover and al so not

purchased the insurance cover to

ensure that their interests are

fully protected in all events."”

In view of the above consideration and findings we are
of the opinion that the national Conmission was right in
limting the liability undertaken in the contract entered
into by the. parties and in awarding the anount for
deficiency serviceto the extent of the liability undertaken
by the ~respondent. Therefore, we do not think that there is
any illegality in the order passed by the Conm ssion. Shr
Kri shnamani--has brought to our notice that there are nunber
of judgnents covering divergent views. In view of the view
we have expressed above, it-is now settled law and the
Tribunals would follow the same. Lastly, it is Contended
that besides the amounts awarded by the State Comm ssion
liberty may be given to the. appellant to pursue the renedy
available in law. It is needless to nmention that the renedy
avail able at |aw woul d be pursued accordingly to | aw.

The appeal is dismissed. No costs.




