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Security Act--If counter-affidavit
to be sworn by the District Magistrate hinself and under

what circunstances--"Veteran copper wire stealer"--neaning
of .
HEADNOTE:

Since the matters are simlar, the facts of WP. No. 1679 of
1973 are as follows:

The petitioner was arrested u/s. 3, sub section (1) and (2)
of the Maintenance of Internal Security Act, 1971. The
grounds of detention were that the petitioner, on 3-7-72,
alongwith his associates kept concealed 20 bundles of
Tel egraph copper wire in his court-yard under ground with a
view to dispose the same at an opportune norment. The said
tel egraph wire were recovered on 3-7-72 on the basis of the
confession nade by his associates. The petitioner was,
therefore, arrested because he was acting in a manner
prejudicial to the nmaintenance of supplies and services
essential to the community.

The detention order was chall enged on various grounds :-(i)
That the counter-affidavit on behalf of the State of West
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Bengal was sworn by the Deputy Secretary and not by the
District Mugistrate, on the basis of whose subjective
sati sfaction the detention order was nade and therefore, it
was ill egal

(ii)From the counter-affidavit, it was clear that there
were “"reliable informations” and material other than the
solitary ground of detention communicated to the detenu and

so, t he detenu was wunable to make an. effective
representation. Ther ef or e, the detention or der was
violative of clause (5) of Art. "I of the Constitution of
India etc.

Al owi ng the petitions,

HELD : (1) Wen a Rule Nisi is issued in a habeas corpus
petition, it is incunbent upon the State to satisfy the

court that the detention of the petitioner was legal and in
conformity not only with-the nandatory provisions of .he
Act, but is also in accord with the requirenments of d. (5)
of Art. 22 of the Constitution. [262 EJ

Niranjan 'Singh v. State of Madhya Pradesh A 1.R 1972 S.C.
2215, referred to.

(2)Since —the Court is “precluded  from testing the
subj ective satisfaction of the detaining authority by
obj ective standards, it is all the nore desirable that in
response to the Rul'e Nisi, the counter-affidavit on behalf
of the State should be sworn to by the District Magistrate
or the authority on whose subjective satisfaction the
detention order was made. |If for sufficient reason shown to
the satisfaction 'of the Court that the affidavit of the
per son who passed the detention order could not be
furnished, the counter-affidavit should be 'sworn by sone
responsi ble officer who personally dealt with the case in
the Govt. Secretariat etc. [262 E-F]

In the present case, the deponent did not swear that he had
at any relevant time personally dealt with the case of the
det enu and secondly, the —explanation given for not
furnishing the affidavit of the District Magistrate due to
his transfer fromthat District, was far from satisfactory.
Ranjit Damv. State of Wst Bengal A l.R 1972 S. C/ 1753 and
J. N Roy v. State of West Bengal A l.R 1972 S.C/ 2143
referred to.

259

(3)The failure to furnish the counter-affidavit of the
Magi st rat e who passedt he order of detention is an

i npropriety. However, in nost cases, it mayDot be of mnuch
consequence; but in a few cases, for instance. ~where nala
fides or extraneous considerations are attributed to the
detaining authority, it may, taken in conjunction wth other
circunst ances, assune the shape of a serious infirmty. [263
d

(4)In the counter-affidavit, it was nentioned that /the
detenu was a "veteran copper wire stealer” and there were
"reliable information" before the District Magi'strat e.

Those reliable i nformation wer e wi t hhel d. The
words ..veteran copper wire stealer” also inplied a long
course of repetitive, thievery of copper-wire, it i s

mani fest that but for those "reliable information" show ng
that the detenu was repeatedly and habitually stealing
copper wre, the District Mgistrate m ght not have passed
t he detention order in question. Further, from the
"Crimnal Biography, supplied by the State, it was clear
that all naterial particulars of the ground of detention
necessary to enable the detenu to nmke an ef fective
representati on were not conmuni cated to the detenu. Hence,
the inmpugned order of detention is violative of Art. 22(5)
of the Constitution and therefore, liable to be quashed.
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Simlarly, the other two petitions were also allowed on the
ground that material particulars were not communicated to
the detenues and therefore, the detentions were illegal
[263 G 264 (]

JUDGVENT:
ORIG NAL JURISDICTION: Wit Petition- Nos. 1679, 1662 and
1681 of 1973.
(Under Article 32 of the Constitution for issue of a wit in
the nature of Habeas Corpus.)
R. K. Jain, amcus curiae for the Petitioner
M M Kshatriya and G S. Chatterjee for the Respondent.
The Judgnent of the Court was delivered by
SARKARIA J.-This judgnent will dispose of all the three
petitions above-nmenti oned under Article 32 of t he
Constitution of India.” It will be convenient to first take
up Wit Petition No. 1679 of 1973.
The petitioner Shai k Hanif, aged 40 years, was arrested on
February 23, 1973 in pursuance of a detention order, dated
February 19, 1973, passed by the District Magistrate, West
Di naj pur in West Bengal under sub-s. (1) read wth sub-s.
(2) of s.3 of the Maintenance of Internal Security Act, 1971
(for short, "the Act’). On February 19, 1973, the District
Magi strate reported about his detentionto the State Govern-
ment which approved it on March 1, 1973.© The detenu made a
representati on which was rejected by the State Government on
April 5, 1973 and forwarded to the Advisory Board for
consi der ati on. The Board reported to the State  Governnent
on April 24. 1973 that there was sufficient cause for the
detention. Thereupon the Governnment confirned the order of
detention wunder s.12(1) of the Act and directed that the
detention of the petitioner would continue "till t he
expiration of 12 months fromthe date of his detention or
until the expiry of Defence of India Act of 1971 whichever
is later."
The grounds of detention as conveyed to the detenu under P
8(1), read as under
260
"You are being detained in pursuance of a
detention order on the ground that you -have
been acting in a manner prejudicial to the
mai nt enance of supplies and services essentia
to the comunity, as evidenced by~ the
particul ars given bel ow :
On 3-7-72 at dead of night you along with your

associ ates kept concealed 20 bundles, of
Tel egraph copper wire weighing 2 qutls. 60
kgs. in your court-yard under earth with a
view to dispose of the sane in “opportune
nonent . The said Tel egraph copper wire were
recovered on 3-7-72 on the basis of the
confession of your associates. The police
sei zed those copper wire and arrested vyour
associ ate but you evaded arrest. Thi s

activity of yours seriously affected one of
the essential services to the community by
di srupting Tel egraph facilities to the public
and thus you acted in a manner prejudicial to
the nmaintenance of supplies and services
essential to the comunity.

You are hereby informed that you may nmake a
representation to the State Governnment agai nst
the detention order your case shall be placed
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before the Advisory Board within thirty days
from the' date of your detention under the

order.
You are also inforned that under Section 11
(Act 26 of 1971) the Advisory Board, shall if

you desire to be heard, hear you in person
Sd/- K L. Gupta 19-2-73.

District Magi strat e, West Di naj pur,
Bal ur ghat ".
In answer to the Rule Nisi issued by this

Court, Shri Sukuniar Sen, Deputy Secretary,
Hone (Special) Departnent, CGovernment of West
Bengal filed the counter-affidavit, explaining
that the district Magistrate who passed the
or der of detention "is at pr esent not
available for affirmng the affidavit as he
has been transferred fromthe said District".
In"para4 of the affidavit, it is stated

"It _appears from the records that after
receiving reliable information relating to the
i1l egal anti-social and prejudicial activities
of the above-naned detenu-petitioner relating
to the maintenance of supplies and services

essential to the commnity, the

District

Magi strate of West Dinaj pur passed order of

detention agai nst hi munder the provisions of

the said Act."

In para 7, it is averred

"I further statethat it appears from the

record that the petitioner is a veteran copper

wire stealer. It was found on 3-7-72 that the

petitioner and his associ ates kept conceal ed

about 20 bundles of telegraph cable wre

underground in - the court-yard of his  house

with a view to dispose the same at opportune

nonent. The said renoval of copper wire from

261

the telegraph lines resulted in disruption of

tel egraph service and he was detained under

the said Act".
In paragraph 9 of the affidavit it is inter alia stated that
the "statenents nmade in paragraphs 3, 4, 5, 6 and 7 are
based on information derived fromthe records kept~ in the
office of the State Governnment in its - Hone  Departnent
(Special Section), which I verily believe to be true."
M. R K Jain, who assisted the Court as amicus curiae
advanced these contentions in support of the petition :. (1)
After the issue of Rule Nisi by this Court, it was incunbent
upon the Respondent-State to satisfy the Court about the
legality of the detention by producing the affidavit of the
District Mgistrate who had. passed the detention ' order
The counter-affidavit of the Deputy Secretary who did not
personal ly deal with the case at any stage, is no substitute
for the affidavit of the District Mgistrate on the basis of
whose subjective, satisfaction, the detention has been
effected. The omission to file the counter-affidavit of the
District Magistrate coupled with the other circunstances of
the case, shows that the detention order was passed in an
utterly casual way, w thout application of mnd and it was
therefore, illegal; (2) Fromthe counter-affidavit of the
Deputy Secretary, it appears that there were "reliable

i nformati on" and material (other than the solitary ground of
detention communicated to the detenu) before the detaining
authority on the basis of which it was satisfied that the

sai d
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petitioner was a "veteran copper wire stealer” and had been
indulging in "illegal anti-social activities prejudicial to
the nmaintenance of supplies and services essential to the
conmunity". Since the, nondisclosure of that information or
material |o the detenu is not sought to be justified under
clause (6) of Article 22, on the ground of its being facts
which the detaining authority considers to be against the
public interest to disclose, it was incunbent upon the
authority to communicate the detenu that information and
material in full. Since this was not done, the detenu was
unable to nake an :effective representation. The detention
order was thus violative of the mandate of clause (5) of
Article 22, and |liable to be struck down on that score; (3)
The Act is violative of Articles 19 and 21 of t he
Constitution because its :-
(a) Section 3 nakes no provision for an
objective ~determination of the truth of the
all'egations that formthe basis of action
under -t hat section
(b) Section 8 does not provi de for
consideration of “the representation of the
detenu by an inpartial body in accordance with
the principles of natural justice;
(c) Section It enables the Advisory Board to
base’ its report on the material received by
the Board fromthe O ficer passing the order
of detention wthout the said report
being 'disclosed to the detenu  and without
af fordi ng himan opportunity to controvert the
contents of the said report;
262
(d) Sections 11 and 12 enpower the  Advisory
Board and the State Governnment, as the. case
may be,. to take, into consideration materials
and information without giving the detenu an
opportunity to nake his subm ssions with
regard to those naterials or to adduce
evi dence to disprove the allegations  |evelled
agai nst him
(4) (a) The continuance of Emergency in as nuch as it
suspends Fundanental Rights, indefinitely under an executive
fiat is unconstitutional. VWhat the Parlianent cannot
destroy in exercise of its anmendatory powers under Article
368, a fortiori, the President cannot bury by enbalm ng -and
encasing the sane in a Proclamation of Emer gency.
Fundanental Ri ghts guaranteed under Article 19 are essentia
features of the, Constitution and t heir indefinite
suspensi on under the cl oak of Energency, anobunts to their
destruction; (b) In formng in opinion as to the necessity
of procl ai m ng Enmergency wunder Article 352 of t he
Constitution, the President has to act on certain “objective
facts open to judicial scrutiny. The war having ended nore
than two years ago, there is no justification for continuing
the Procl amati on of Energency.
W will take up contentions (1) and (2) together.
As was pointed out by this Court in Natarajan Singh v. State
of Madhya Pradesh, (1) where in a habeas corpus petition a
Rule N si is issued, it is incunbent upon the State to
satisfy the Court that the detention of the petitioner was
legal and in conformty not only wth the mandat ory
provisions of the Act, but is also in accord with the
requirenents inplicit in clause (5) of Article 22 of the
Constitution. Since the Court is precluded fromtesting the
subj ective satisfaction of +the detaining authority by
objective standards, it is all the nore desirable that in
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response to the Rule Nisi the counter-affidavit on behal f of
the State should be sworn to by the District Magistrate or
the authority on whose subjective satisfaction the detention
order under s.3 was passed. |If for sufficient reason shown
to the satisfaction of the Court, the affidavit of the
person who passed the order of detention under s.3 cannot be
furnished, the counter-affidavit should be sworn by sone
responsi ble officer who personally dealt with or processed
the case in the Government Secretariat or submitted it to
the Mnister or other Oficer duly authorised under the
rules of business framed by the Governor under Article 166
of the Constitution to pass orders on behalf of the
Governnment in such matters.

In the instant case, the counter-affidavit of Shri  Sukumar
Sen Deputy Secretary, Hone, suffers from two infirmties.
Firstly, the deponent does not swear that he had at any
rel evant time personally dealt with the case of the detenu

He has verified the correctness of the avernments in his
affidavit ‘on the basis of facts gathered fromtile officia

records. ' Secondly, the explanation given for not furnishing
the affidavit of the District Magistrate who had passed the
detention order, is that the Magistrate has been transferred

from that District. The expl anation is far from being
sati sfactory.
(1) A 1. R 1972 S. C/ 2215.

263

In Ranjit Damv. State of West Bengal, (1) the reason given
for not’ nmaking the counter-affidavit by the Mgistrate
hi nsel f, who had passed the detention order, was that he had
since then been appointed -as Secretary ~of the State
Electricity Board. 1t was held that the reason, given was
not satisfactory. "Shri  Sukumar Sen is _.incharge of a
specially created cell in the Government Secretariat of West
Bengal , which maintains the records of all persons detained
under the Act. It is true thata simlar reason given for
not furnishing the affidavit of the Magistrate who passed
the i npugned order, was accepted by this Court in J. N Roy
v. State of West Bengal,(2) and instead, the  counter-
affidavit of the Secretariat official specially entrusted
with detention cases was deened sufficient. But that was so
because nothing turnedon it. Nevertheless, the failure to
furnish the counter-affidavit of theMagistrate who passed
the order of detention, is an inpropriety. In npst -cases,
it my not be of nuch consequence but in a few cases, for
i nstance, where nala fides or extraneous considerations are
attributed: to the Magistrate or the detaining authority, it
may, taken in conjunction with other circunmstances, assume
the shape of a serious infirmty, leading the Court to
declare the detention illegal. 1In the present case, /too,
the nere omissionto file the affidavit of the District-
Magi strate does not vitiate the detention orders. “But it is

a circunmstance, anong others, in the Ilight of whi ch
contention (2) is to be appreciated.

The Act restricts citizens' personal liberty which is a
fundanental’ right under the Constitution. It has therefore

to be construed strictly, as far as possible, in favour of
the citizen and in a manner that does not restrict that
right to an extent greater than is necessary to effectuate
that object. The provisions of the Act have, therefore, to
be applied with watchful care and circunspection. It is the
duty of the. court tosee that the efficacy of the limted
yet crucial, safeguards provided in the law of preventive
detention is not |lost in mechanical routine, dull casual ness
and chill indifference on the part of the authorities
entrusted with their application. Let us therefore see,
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whet her there has been sucha careful and strict conpliance
with the | egal procedure in the instant case.

In the counter-affidavit, the Deputy Secretary has inter
alia, stated that the petitioner is a "veteran copper wre
stealer” and there were "reliable informations" before the

District Magi strate about his anti soci al activities
prejudicial to the maintenance of supplies and services
essential to the comunity. "Veteran copper wire stealer"

inmplies a long course of repetitive thievery of copper-wire.
No-one is born a knave: it takes tinme for one to become so.
It is manifest that but forthose "reliable informtions"
showing that the detenu was repeatedly and habitually
stealing copper wre, the District Magistrate, night not
have passed the detention order in question. Those
“reliable information" were withheld. No privilege under
clause (6) of Article 22 has been clainmed in respect of
them Even the main ground viz. that the petitioner is a
"veteran copper wire stealer"” was not, as such,

(1) A 1. R 1972 S C, 1753.

(2) AI.R 1972 S/ C. 2143.

264

conmuni cated to the detenu. ~The ground intimted was that
"you have been acting in a manner prejudicial to the
Mai nt enance of Supplies and Services  essential to the
conmuni ty". Only one solitary instance of the recovery of
stolen copper-wire fromthe petitioner’s house on 3-7-1972
was conveyed to the detenu

Learned Counsel for the State has been fair enough to
col l ect and place before us what the Deputy Secretary in his
counter-affidavit called "reliable informtion” on the basis
of which the District Mgistrate ordered the detention. In
this, under the caption "Crimnal Biography", is nmentioned
inter alia, how the petitioner with hi's associ ates organi sed
a gang to steal telegraph copper wire systematically.

From what has been said above, it is clear as day |light that
all material particulars of the ground of detention which
were necessary ,to enable--the detenu to nake an effective
representation, were not communicated to him The i npugned
order of detention is thus ,violative of Article 22(5) of
the Constitution, and is liable to be gquashed on that score
al one.

In view of the above finding, it is not necessary to decide
the. .remaining contentions canvassed by M. Jain

Now we take up Wit Petition No. 1662 of 1973. |In this case
al so, Shri Sukumar Sen, Deputy Secretary in his counter-
affidavit .averred that the detenu was a "veteran copper
wire stealer” and that the District Mgistrate, Burdwan, had
passed the order of the petitioner’s detention on receipt of
reliable information about the illegal, anti-.social and
prejudicial activities of the petitioner. Here also, al
the 'material information’ showing or even alleging -how the
petitioner was a "veteran copper wire stealer" was not
conmuni cated to him Only two instances of theft of
electric copper wire which took place on Novenber 6, 1971
and Novenmber 25, 1971 were intimated to him

Learned Counsel for the State has placed for our perusal a
copy of Hi story Sheet of the detenu on receiving which, the
District Mgistrate had passed the inpugned order of
detention. Ampong other facts, it is mentioned therein that
on Novenber 3, 1973, also, the petitioner alongwith his two
associates had commtted theft of, electric copper wre
neasuring 125 ft. fromthe electric poles near Hatgarui and
a case under section 379, Penal Code was registered in
Police Station Asansol on the same date, relating to this
theft. It is further stated that "from his boyhood the
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petitioner started mxing up wth anti-social elenents,
wagon- breakers and in course of time, he along wth his
associates, indulged in thefts of iron materials, copper-
wire and other forms of crinme".

Al this matter including that concerning the theft dated
Novermber 3, 1973, was adnmittedly not communicated to the
det enu. Its non to the detenu is not being justified as
privileged under Article 22(6). Thus in this case also, al
the material or adequate particulars relatable to the ground
intimted, were not conveyed to the detenu. It is not
possible to predicate how far the mnd of the ,detaining
authority was influenced in passing the order of detention

by the unconmunicative material. By this omssion, the
petitioner’s
265.

constitutional right of naking an effective representation
was seriously. jeopardised.

In the result the detention of the petitioner (Gudma Majhi)
nust be held to be illegal

In Wit Petition No. 1681 of 1973, the ground of detention
as communicated to the petitioner, Kamal Saha, ran as under

"That on 10-12-1972 at about 19-30 hrs. you
and your associates being armed with daggers
put /‘all the passengers to fear of death of a
I nd Cass Conpartnent of 162 Dn. train at New
Barrackpore R S. and comitted robbery in
respect of one bundle of woollen Shaw
cont ai-niing 90 pieces valued at Rs. 9500/- from
Gol am Kadar Kashmiri of 96 R pon Street
Cal cutta-16, you were subsequently “arrested.
44 pieces of shawl valued a Rs. 4500/- were
recovered | ater on. Your action caused ' panic,
confusion and di sturbed public order then and
there, you have thus acted in a. nmanner
prejudicial to the ~maintenance of public
order".
In Para 7 of counter-affidavit, Shri’ Sukumar
Sen, Deputy Secretary, stated
"that it appears fromthe records that the
petitioner is a veteran Railway Crininal and
was indulging in conmtting robbery in running
sub-urban trains. It appears that on 10-12-
1972 at about 19-30 hours the petitioner -and
his associates arned with daggers, conmtted
robbery in a 11 cl ass Rai | way
Conmpartnment...... "
The history-sheet conmunicated by the Superintendent of
Police to,, the detaining authority states that "he forned
and organised a gang and started conmmitting robbery in
Seal dah Bongaon Railway Section., This gang is so “desperate
that nor body of the locality resists them. even if they
conmit robbery and other offences even in their  very
presence. They always nove with deadly weapons such  as
pype- guns, daggers, bonbs etc. by which they intimdate the
| ocal people.™
Thereafter, instances of two robberies comitted by him
along with his associates, on January 30, 197Z and August 1,
1972, are, nentioned. The particulars of any past crime
committed by him which were necessary for showing how he
was a veteran railway crimnal, were not conmunicated to the

det enu. In respect of the uncomunicative material, nor
privilege under Art. 22(6) was clai nmed’
266

In the absence of those material particulars, the detenu
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could not ,exercise his constitutional right of making an
effective representation. In other words, the grounds

comuni cated to the petitioner suffered .from vagueness.

For the reasons aforesaid, all the three petitions are
all owed and the petitioner in each of themis directed to be
set at liberty forthwth.

Nothing in this judgnent, however shall preclude, the State
CGovernment /District Magistrate, if so advised, from passing
fresh orders of the detention of the petitioners or any of

them after full and neticulous ’'conpliance wth t he
procedure prescribed by |aw
S.C

Petitions all owned.
267




