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KAPADI A, J.
(1) Leave granted.
(2) This crimnal appeal by grant of special |eave is

di rected agai nst inpugned judgnent dated 13.1.06

delivered by Rajasthan High Court at Jaipur in D.B
Crim nal Appeal No.660/04 confirm ng the conviction
under Section 148 |1 PC inposed by Addl. District and
Sessi ons Judge, Jaipur, in Session Case No.49/2001.

(3) On 1.9.1989 at 9.20 pm Uttam Prakash (pw. 4)

| odged an FIR at Police Station Ashok Nagar, Jaipur, in
whi ch he cl ained that he and his father Ram Ki shan
Khandel wal (since deceased) had | eft their house,

situated at A- 10, Sikar House Area, for his uncle’s house
at G 10, Madan Kunj, Prithvi Raj Road, Jaipur, when at 9
pm whil e the deceased was sitting on the bed talking

with PW4's aunt and uncle, 10 to 12 persons entered the
room and surrounded the deceased. These 10 to 12

persons were arned with knives, swords and pick-axes.

PW4 was threatened and told not to shout. PW4 in his
FIR stated that in his presence the accused (appel l-ant
herei n) stabbed his father, Ram Ki shan Khandel wal .
According to the FIR, when PW4's uncle raised an alarm
the appellant herein along with others fled. RamKi shan
Khandel wal died. According to the FIR there was enmty
bet ween Ram Ki shan Khandel wal on one hand and

Hanuman, Hanif, Chhitar and Ramesh Shanker on the

other hand. On the basis of the said report investigation
conmenced. The case was registered for offences under
Sections 147, 149 and 302 of |ndian Penal Code (for

short, "IPC). On the basis of the information given by the
appel | ant herein, weapons of offence and bl ood soaked

cl othes were recovered. PW 25, a Judicial Magistrate,
conducted identification parade of the appellant herein
and others. The police thereafter submtted their charge-
sheet, inter alia, against the appellant herein. 31

Wi t nesses were exam ned. 74 docunents were produced

by the prosecution. During the course of the trial it was
reveal ed that Ram Ki shan Khandel wal and his famly

used to live at Sikar House Area in Jaipur. Hanuman

and Chhitar were his neighbours. They were on inimca
terns. There was property dispute. The bathroom of
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Hanuman and Chhitar was denolished by Jai pur

Devel opnent Authority. Hanuman and Chhitar were

under the inpression that the bathroomwas denolished

on the conplaint of Ram Ki shan Khandel wal . Hanuman

and Chhitar sold their house to Hanif (one of the co-
accused). Prior to his death, Ram Ki shan Khandel wa

had | odged an FIR with Police Station Shastri Nagar

Jai pur, in which he had asked for police protection. Ram
Ki shan Khandel wal was al so an accused i n nany

crimnal cases. These cases were pending. According to
the prosecution, Hanuman, Chhitar and Hanif entered

into a crimnal conspiracy for the nmurder of Ram Ki shan
Khandel wal .  According to the prosecution, however, the
appel | ant herein along with Aziz, |qgbal, Mahendra Singh
Hami d and Firoz conmitted the actual murder

Therefore, according to the prosecution there were two
groups of persons, the first set/group of persons entered
a crimmnal conspiracy but the actual nurder was done by

I gbal, Azi'z, Raju Naik (appellant herein), Mhendra

Si ngh, Hami.d and Firoz.

(4) In this case, we are concerned with the conviction of
Raj u Nai k (appellant herein). He was charged for
of fences under Sections 302, 120B, 148, 149 and 460

| PC.
(5) Two issues arise for determination in this crinna
appeal. The first concerns the nmerits of the case and the

second concerns an argument advanced on behal f of the
appel l ant that the appellant has conpl eted the sentence

of three years on 8.3.2007 as he was convicted for offence
under Section 148 |1 PC whi ch has been di sputed by the

State on the ground that the appellant stood convicted
under Section 302 | PC and sentenced to life

i mprisonnent.

(6) On the nerits of the case, we find that there i's no
reason to disbelieve Utam Prakash (pw. 4), the son of
Ram Ki shan Khandel wal (deceased). The incident took

pl ace on 1.9.89 around 9 pm when the deceased was

sitting on the bed. Utam Prakash (pw.4) and hi s father
Ram Ki shan Khandel wal , had gone for dinnerat his

uncle’s place at C 10, Madan Kunj, Prithvi Raj Road,

Jai pur. Wen the deceased was sitting on the bed Uttam
Prakash (pw. 4) saw 10 to 12 persons entering the room
and surrendering Ram Ki shan Khandel wal . They were

armed with knives, swords and pick-axes. Uttam

Prakash (pw. 4) saw the deceased bei ng stabbed. = Uttam
Prakash (pw. 4) has deposed that it was dinner tine, that
the deceased was sitting on the bed whereas he was in
conversation with his aunt. Both the courts bel ow have
cone to the conclusion, placing reliance on the post-
nortemreport, that there was an injury on the chest of
the deceased and that the knife and the cl othes recovered
vide Ex.P.32 had human bl ood. The cause of the death,

as given in the post-nortemreport, was syncope. There
was one nore witness Rattan Devi (pw. 20) but she could
not identify the appellant in the identification parade.
However, both the courts bel ow have conme to the

concl usion, on the basis of the evidence of pw. 4 that the
appel l ant herein (Raju @Raju Kumar) was a nenber of

the unl awful assenbly; that he carried the knife; that he
had entered the room where the deceased was sitting on
the bed and that Ram Ki shan Khandel wal (deceased) was
stabbed to death by the appellant herein. 1In the
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circunstances, we do not find any infirmty to the extent

of the conviction of the appellant herein under Section

148 1 PC.

(7) The question is : whether this Court in special |eave
petition could convict the appellant under Section 302

| PC wi t hout any appeal fromthe State.

(8) Now coming to the second issue, we find that in this
case seven out of ten accused were convicted by

Additional District and Sessions Judge, No.1l, (Fast

Track) Jaipur City, Jaipur, for different offences.
Appel | ant herein was charged under Section 148, 302,

120B and 460 | PC. However, he has been convicted

under Section 148 IPC. According to the trial court the
cause of death is syncope. According to Butterworth’s

Medi cal Dictionary, Syncope’ is a tenmporary |oss of

consci ousness caused by a fall in blood pressure.

(9) We al so quote hereinbelow paras '65 and 66’ of the
sai d judgnent which read as foll ow

"65. Fromthe above decision |I' have reached
the conclusion that out of all the accused, the
accused No. (1) Abdul” Azi z s/ o Sal amuddin
accused No.2 Raju @Raj Kumar s/o Mal

Ram accused No. 3, Durga Das @Bhaya s/o
Bhanwar Lal have conmitted puni shabl e crine
u/s 460, 148 and 302 of Indian Penal Code for
which their crime is hereby proved and the
accused No. 4, Feroz @Shreya s/ o babu Khan

has commi tted puni shable crinme under the

I ndi an Penal Code Section 148, 302/ 149, 460
for which their crine is hereby proved and the
accused No.5 Hanuman Sahai s/o Mahadev

Prasad, accused No.6 Chhitar Ml s/o

Mahadev Prasad, accused No.7 Mhd. Haneef

s/ o Abdul Haki m have conmitted puni shabl e
crinme u/s 302/120B of the Indian Penal Code
for which their crine is hereby proved and the
accused No.8 Sayeed s/o Abdul Rasheed is
acquitted fromthe allegations of punishable
crime under Section 302 read with Section

149, 148, 120B and 460 of I|ndian Penal Code.

66. This case is a matter of nurder
conspiracy to nmurder and co-operation in
murder for which it would be justified to
puni sh the accused with the m ni mum

puni shnment and for rest of the crinme the
accused were heard, for which they are
puni shed with rigorous inprisonnent as
menti oned bel ow.

SENTENCE

Therefore, the accused nentioned bel ow
on being found guilty under Section as
nmenti oned agai nst each under |ndi an Pena
Code are puni shed as bel ow

Sl.
NO.
Name of
t he
Accused
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Secti on

Puni shnent

Penal ty

I1'legible
(sic)

1

Abdul Aziz

460

Ten years

500/ -

3nont hs

2.

Raj u @ Raj

Kumar

148

Three years

200/ -

1 nmonth

3.

Dur ga Das

@ Bhaya

302

Life

| mpri sonnent

1000/ -

6nmont hs

4.

Feroz @

Sherya

460

Ten years

500/ -

3nont hs

148

Three years
200/ -

1 nonth

302/ 149
Life
| mpri sonnent
1000/ -
6nont hs
5.
Hanuman
Saha
302/ 120B
Life
| npri sonnent
1000/ -
6nont hs
6.
Chhi t ar
Ma
-do-
- do -
_do_
_do_
7.
Mohd.
Haneef
- do -
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- do -
- do -
- do -

The accused in this case are on bail
hence for getting the punishnent they are
being taken in the judicial custody. The
puni shnment warrant of the accused may be
prepared as per above and sent to the Centra

Jail, Jaipur. Punishrment of all the crine wll
be simultaneous. In this case, the seized item
of proof will be destroyed after expiry of six

nont hs of the appeal periiod. The file after
recordi ng of the decision may be admitted in
the office. The accused with the proven crine
may be provided with a copy of the decision

wi t hout any cost."

(10) I'f one reads para “65 wth para '66°, we find that
Abdul Aziz has been accused No.1 and he is convicted

under Section 460 IPC. This is clear frompara '65 . It is
in consonance with the chart in para '66°. Simlarly, the

appel l ant (Raju @Raj Kumar) was accused No.2 and he

has been convicted under Section 148 IPC. This is clear
frompara '65 . To this extent, para’ 65 is in consonance
with para 66 (chart annexed thereto). Durga Das was
accused No. 3 and he has been convi cted under Section

302 I PC both under paras '65 and '66’. It appears from
the reading of para '65" that accused No.1l was convicted
under Section 460 | PC, accused No.2 was convicted

under Section 148 | PC and accused No.3 was convicted

under Section 302 I PC respectively.” The word
"respectively" is omtted. Be that as it may, the State did
not go in appeal against the order of the trial court
convicting Raju @Raj Kumar (appellant herein) for

convi cting himunder Section 302 IPCin addition to his
conviction by the trial court under Section 148. < Even the
H gh Court, by the inpugned judgnment, has nerely

di sm ssed the appeal filed by the appellant herein
uphol di ng the conviction of Raju @Raj Kumar under

Section 148 IPC. It is argued before us, on behalf of the
State, that we should convict the appellant herein under
Section 302 IPC, particularly, when the reasoning given

in the concurrent findings indicate that the appell ant
herei n had stabbed the deceased in the chest withthe
knife. In our view, such a request cannot be granted.

O fence under Section 148 IPCis distinct and separate
fromthe offence under Section 302 IPC. The State

shoul d have filed an appeal seeking conviction of the
appel | ant under Section 302 IPC apart fromhis

convi ction under Section 148 | PC. This has not been

done in the present case. The offence of rioting with
deadl y weapon under Section 148 |IPC is separate and

di stinct fromthe offence under Section 302 |PC

Mor eover, according to the trial court, the cause of death
i s syncope.

(11) In the case of Satbir v. Surat Singh and others \026
Al R 1997 SC 1160, the accused was sentenced under

Section 302/148 | PC and, therefore, this Court took the

vi ew that separate sentence under Section 148 was not
necessary.
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(12) In the case of Nanda Ki shore Mbdhanty v. The
State of Orissa \026 AIR 1961 Orissa 29, it has been held
that once a charge under Section 148 | PC was franed t he
Magi strate must say whet her the person charged is
convicted or acquitted. In that case, though the
petitioner was charged under Section 148 |IPC, the

j udgrment of the Magistrate was silent as to whether
petitioner was guilty or not. The Additional Sessions
Judge assuned that the petitioner stood convicted under
Section 148 IPC altered the conviction to Section 147
IPC. 1In that case, the petitioner was al so charged under
Section 455/149 | PC and under Section 323/149 IPC. In
that connection, it was held as under :-

"(6) Another serious mstake conmitted

by the Magistrate was his onission to nention
expressly in his judgment as to whether he
convi cted the petitioner under Section 148, 1I.
P. C., or not. Once a specific charge under that
section was framed, the Magi strate nust
expressly say whet her he convicts the accused
of that offence or whether he-acquits him of
that offence. Though the petitioner was
charged under Section 148, the judgnent of

the Magistrate is silent as to whether that
charge was proved or not. The | earned
Sessions Judge also commtted an error by
overl ooking this mistake on the part of the
trying Magi strate and assum ng that there was
a conviction under that section by the

Magi strate and that he would be justified in
altering it to a conviction under Section 147, 1.
P.C. It is indeed unfortunate that in cases of
this type where sentences of inprisonnent

have been passed the two | ower courts shoul d
have commtted such obvi ous m st ake,
presunmably through negligence.

(7) The net result therefore is that though

the petitioner was charged under Section 148,

. P. C, the trying Mgistrate has not passed
any order, either of conviction or acquittal in
respect of that charge and the Sessi ons Judge

has convi cted hi munder Section 147, |I. P. C
The omi ssion of the trying Magistrate to
convict the petitioner under Section 148, |. P.

C., nust in the circunstances be held to nean
that he was acquitted of that charge. It is
i mat eri al whether this om ssion was due to
oversi ght or any other reason. Once there is,
thus, an acquittal of the petitioner of the

charge under Section 148, |I. P. C., the
Sessions Judge has no jurisdiction to alter the
convi ction to one under Section 147, |I. P. C

The State should have noved the Hi gh Court
for setting aside the order of acquittal in
respect of the charge under Section 148. But
this they did not do.

(8) The acquittal of the petitioner in

respect of the offence under Section 148, |. P.
C., will also affect his conviction under Section
455/149, |. P. C, and 323/149, |. P. C The
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conviction for these two of fences is based on
the assunption that the petitioner was a

menber of the unlawful assenbly but his
acquittal in respect of the charge under
Section 148, |I. P. C., must necessarily lead to
the inference that he was not a nenber of

such an assenbly. Hence, his conviction under
Sections 455 and 323, I. P. C., read with
Section 149, |. P. C, must be set aside.

(9) There seenms sone force in the

contention of the |earned Standi ng Counsel for
the State of Orissa, that the initial mstake was
conmitted by the trying Magistrate through

oversi ght, and he suggested that the case

m ght be remanded to the trying Mgistrate for
recording a proper order either of conviction or
of acquittal in respect of the charge against the
petitioner under Section 148, 1. P. C

But | amnot satisfied that at this stage it
will be proper to remand the case for the

af oresai d purpose. ' The incident took place
nore than four years ago, i.e., on 6-10-1955,
and the petitioner has been sufficiently

har assed because the appeal was first heard
by the Addl. Sessions Judge but the judgment
was set aside by the H gh Court in Crimnal
Revi sion and t he appeal was reheard by the
Sessi ons Judge of Cuttack

It will not be proper at this belated stage

to revive the whol e proceedi ng and subject the
petitioner to further harassnent of a
conviction by the trying Magistrate and al so
possi bly of an appeal before the Sessions
Judge. The mi stake was partly that of the
trying Magistrate and partly that of the
prosecuting officers. The latter shoul d have
noticed the onmission in the judgnment of the
trying Magi strate and then taken steps either
by way of revision to this Court or by neans of
an appeal against acquittal, to get the m stake
rectified.

(10) For the aforesaid reasons, | would
allow this revision petition, set aside the
convi ction and sentence passed on the
petitioner by the | earned Sessions Judge, and
acquit him He should be set at liberty
forthwith."

(13) Bef ore concluding we may state that one of the
argunents advanced on behalf of the State was that no
prejudi ce woul d be caused to the appellant if he was to

be convicted under Section 302 IPC. It was contended on
behal f of the State that if one goes through the entire
judgrment of the trial court it is clear fromthe reasoning
that the trial court had found the appellant guilty of

mur der under Section 302 |IPC and that the appell ant

has never nade any grievance against the said finding. It
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is submtted on behalf of the State that even in the
speci al |l eave petition, before this Court, this particular
ground has not been taken by the appellant. W find no
nmerit in this contention. W cannot convict the appell ant
under Section 302 IPC in the appeal preferred by the
appel l ant herein. If we were to do so it would anount to
travesty of justice. W cannot convict the accused under
Section 302 without the State filing an appeal in that
regard. |In the present case, the State did not nove the
H gh Court in appeal against the conviction under

Section 148 and nor did the State seek enhancenent of

puni shrent before the High Court in appeal

(14) For the above reasons, we find that the appell ant
herein was convicted under Section 148 IPC, that, he was
not convicted under Section 302 |IPC, that he was
sentenced for three years with fine in addition, one
nont h sentence in default of fine; and that Raju @ Raj
Kumar (appel |l ant herein) has served sentence for three
years conmmenci ng from 9. 3. 2004 endi ng on 8. 3. 2007.

W are not sure as to whether he has paid the fine of
Rs.200/-, if not, he shall pay the fine forthwith. On
paynment of fine he should be set at liberty forthwith. If
he fails to pay Rs.200/- as fine then he will have to serve
the sentence of one nmonth in default.

(15) Accordi ngly, the appeal is allowed.




