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ACT:

Constitution of India 1950 Articles 14 & 32 & Delhi
Devel opnment Authority Aet 1957-Authority constructing flats
and selling themto public-Levy and collection of surcharge
as price of flat in addition to the  construction cost-
Authority to work on ’'no profit- no loss’ basis-Such
sur char ge- Whet her il l egal - Di scri m natory.

HEADNOTE:

The Del hi Devel opnent Authority  Act ~was enacted to
provide for the development of Delhi through Mster and
Zonal Plans. The authority undertakes constructions of
dwelling units for people belonging to different income
groups styled as Mddle Incone, Low Inconme, Janata and
Conmunity Personnel Service. In 1971, the aut hority
conmenced registration of intending applicants desirous of
having dwelling wunits in different Income G oups. Sone of
the petitioners got thenselves registered with the authority
in accordance with the terns and conditions laid down by it,
for allotment of flats in deposits as required by the terns
and conditions for MG Schene at Law ence Road, Prasad Nagar
and Rajouri Garden and made the initial deposit. The numnber
of available flats being less in each scheme conpared to the
nunber of applicants registered, lots were drawn and the
petitioners were inforned that each of them shoul d deposit
the amount nentioned in the letter of allotment.  The
Petitioners paid the anpunt as intimted and consequently a
flat was allotted to each of themand they entered into
possessi on.

In their wit petitions under Article 32, the
petitioners assailed the levy and collection of surcharge in
addition to the cost price of the flats. It was con tended
on their behalf that; (i) The treatnment neted by the
Authority is discrimnatory inasmuch as no surcharge was
levied on flats in MG schemes constructed and allotted
prior to Novenber, 1976 and after January, 1977; (ii) As the
authority formulates income-wi se, area-wise schenes for
constructing flats, there should be only incone-w se
classification wholly ignoring area and tine factor for
classification; (iii) Levying of surcharge runs counter to
the object for which the authority was set-up nanmely to make
avai |l abl e housing acconmodation on "no profit no |oss"
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basis; (iv) Surcharge is arbitrary inasmuch as how the
surcharge is worked out in each case does not conformto any
rational, tangible, scientific or understandable formula;
(v) The Vice-Chairman had no authority to |l evy surcharge and
that even if he has authorised the same, it runs counter to
the principle of fixing disposal price incorporated in
resol ution No. 209 dated Novenber 26, 1974; (vi) Even if the
Vi ce- Chai rman had such power there is nothing to show that
he has exercised this power and given direction for adding
the surcharge to the disposal price and that therefore, the
| evy of surcharge is wunauthorised; and (vii) that the
authority has made a, huge profit by levy of surcharge.

The respondents raised a prelimnary objection that the
petitions were not naintainable under Article 32 of the
Constitution inasnmuch as the petitioners have not conme to
the Court. fol enforcement of a fundamental right conferred
upon.

705

themunder Part |1Il of the Constitution but that the
petitioners have invoked the jurisdiction of the Court for
the relief of reopening concluded contracts, and that if the
court accepts the contentions, the petitioners would derive
an unfair advantage over others who may not have applied for
flats because of the price set out in the brochure and if
surcharge is excluded they may have applied for Flats at a
| ower price. The Court should not therefore entertain the
petitions.

Di smissing the petitions,

N

HELD: 1. As the Court has heard the petitions on nerits
it is not inclined to reject them on the prelimnary
objections. It is undeniable that canouflage of Art. 14
cannot conceal the real purpose notivating the petitions,
nanely to get back a part of the purchase price of flats
paid by the petitioners with wi de open eyes after flats have
been securely obtained. Petition tothis Court under Art. 32
is not a proper renedy nor is the Suprenme Court a proper
forumfor re-opening concluded contracts with a  view to
getting back a part of the purchase price paid after the
benefit is taken. [712 D E

In the instant case it is difficult to appreciate how
Art. 14 can be attracted. Cost price of a property offered
for Sale is determined according to the volition of the
owner who has constructed the property unless it is shown
that he is under any statutory obligation to determ ne cost
price according to certain statutory fornula. The authority
is under no obligation to fix price of different flats in
di fferent schemes albeit in the sane incone group at the
same level or by any particular statutory or binding
fornmula. Those who opt to take flats in a particul ar i ncome-
Wi se, area-wise schene in which all flats canme up together
as one project, may forma <class and any discrininatory
treatment In the same class may attract Art. 14. But to say
that the Authority would be bound to offer flats income-
group-wi se according to the same price fornmula is to expect
the Authority to ignore time, situation, |ocation and other
rel evant factors which all enter the price structure. [713
E, 715 A-F]

Radhakri shna Agarwal & Os. v. State of Bihar & Os.
[1977] 3 S.C.R 249 at 255; Har Shankar & Ors. etc. v. The
Dy. Excise & Taxation Commr. & Os. [1975] 3 S.C R 254,
referred to.

2. In price fixation executive has a w de discretion
and is only answerable provided there is any statutory
control over its policy of price fixation and it is not the
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function of the Court to sit in judgnment over such natters
of economic policy as nust be necessarily left to the
CGovernment of the day to decide. The experts al one can work
out the mechani cs of price determnation, Court can
certainly not be expected to decide without the assistance
of the experts. [715 F-(

Prag lce & Ol MIlls and Anr. etc. v. Union of India,
[1978] 3 S.C.R 293 at 330; Avinder Singh v. State of Punjab
[1979] 1 S.CR 845; State of CQujarat & another v. Shr
Anbica MIls Ltd. Ahnedabad, etc. [974] 3 S.C. R 760 at 782;
referred to.

3. Price of land, building, material, |abour charges
and cost of transport, 'quality and availability of |and,
supervi sion and nanagenent charges are all variable factors
that enter into price fixation. Their cost varies time-w se,
pl ace wi se and availability-w se. Al  these wuncertain
factors cannot be over | ooked for t he pur pose of
classification. It is not possible therefore to hold that
al |l ottees of
706
flats in MG schene at any place and executed at any tine
will form one class for the purpose of pricing policy. The
only valid basis for -~ classification would be income-w se,
area-w se, tinme-w se, schenme-w se, neaning al | flats
constructed at or about the same tine in sane area in one
project for particular incone-group will forma class, and
there is no discrimnpation amongst them [716 G H 717 A-B]

4. Pricing policy is an executive policy. If the
Authority was set up for making avail able dwelling units at
reasonabl e prices to persons belonging to different groups
it would not be precluded from devising its —own price
formula for different income-groups. If in so ‘doing it
uniformally collects sonmething nore than cost price from
those with cushion to benefit those who are |ess fortunate
it cannot be accused of discrimnation. In this /country
where weaker and poorer sections are wunable to enjoy the
basi ¢ necessities, nanely, food, ( shelter and clothing, a
body |ike the Authority undertaking, a conprehensive policy
of providing shelter to those who cannot afford to have the
same in the conpetitive albeit harsh  market of demand and
supply nor can afford on their own neagre enolunents or
income, a little nore fromthose who can afford for the
benefit of those who need succour, <can by no stretch of
i magi nation attract Art. 14. [717 B-D

5. It is a well recognised policy underlying tax |aw
that the State has a wide discretion in selecting the
persons or objects it wll tax and that the statute is not
open to attack on the ground that it taxes some persons or
objects and not others. It is only when within the range of
its selection the | aw operates unequally, and this cannot be
justified on the basis of a valid classification, that there
woul d be a. violation of Art. 14. [717 E-F]

East India Tobacco Co. v. State of Andhra Pradesh,
[1963] 1 S.C.R 404.

6. The principle of "no profit no |oss" cannot apply
either to every flat or to every schenme or to every piece of
| and devel oped by the Authority. It would be inpossible for
the Authority 1o function on such fragmented basis and such
a policy statenent has not been nade by the Authority. [718
D- E]

7. There is not the slightest or even a renote
reference to "no profit no loss" fornula for determ ning the
cost price. A survey of the Regul ations do not spell out any
formula for price deternmination on the basis of "no profit
no loss". Project-wise price fixation cannot be dubbed as
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arbitrary or discrimnatory by conparing it wth other
projects at different places or at different tines. [719 A-B
JUDGVENT:

In the instant case after the work comenced and the
actual cost estimte started coming in the revised estimte
for 304 flats was of the order of Rs. 2,07,33,000/- which
was approved by the Vice-Chairnman on Septenber 18, 1976.
According to the revised estimte the approxi mate di sposa
cost for each flat. came tc Rs. 68.202/- and the cost of
 and per dwelling; unit was Rs. 7008/-. The revised estimte
showed the disposal price of each flat as Rs. 75.200/-. The
Conmi ssi oner of Income Tax who wanted to acquire 40 MG
flats in Prasad Nagar area offered the price of Rs. 75, 000/-
per flat which price was accepted. The difference between
the cost price and the disposal price of Rs. 75,000/- per
flat was treated as surcharge and the purpose was to use the
extra nmoney for extending price reduction benefit to The
allottees of flats in LIG Janata and CPS schenes. It is
therefore difficult to entertain the contention that even if
surcharge could be justified its  actual conputation is
arbitrary-and-irrational. [720 B-E, E-F]

707

8 . The Vice-Chairman is appointed by the Centra
CGovernment as per Section. 3(3)(b) of the Act. He is a whole
time officer and the Chief Executive of the Authority. The
conposition of the Authority as set out in section 3 would
i ncl ude such persons as Finance ~and Accounts Menber
Engi neeri ng Menber, representatives of Minicipal Corporation
of Delhi and representatives of ‘Metropolitan Council. Three
ot her persons, were to be nomnated by Central Governnent of
whom one shall be person with experience of planning. It is
a high power body. Yet it conpletely abdicated its power and
authority in favour of Housing Conmittee. The Housing
Conmittee will practically supplant the Authority. By a
process of elimnation the Housing Conmittee woul d suppl ant
the Authority and the Chairman could constitute the Housing
Conmittee. Therefore, the Chairman enjoyed a very wide
di scretionary power. However once the power to delegate is
given by the Regulations, the challenge to validity on the
ground of delegation nust fail. [720 GH, 721 E-H, 722 A

9. Resolution No. 209 is the one adopted by the Housing
Commttee. It takes note of the del egation of powers to fix
di sposal and hire-purchase price of flats to the  Vice-
Chairman and further provides that if there is a nmargina
saving in any scheme the anount be diverted to subsidies
cost of Janata and CPS houses. The Resol ution No. 200 of the
Authority read with Resolution No. 709 of the Housing
Conmittee sets out «clearly that the power to fix the
di sposal price was delegated to the Vice-Chairman and
ordinarily such excessive delegation to one man nmmy be
galling to a judicial body yet the schene of regulations and
the provisions contained in Regulation 3 read with Section
59 clearly envisages such del egati on of powers. [722 C E]

10. The note of Accounts Oficer (Housing) dated
Septenber 8, 1976, submitted to the Financial Advisor
(Housi ng) shows that the flats have been offered at the rate
of Rs. 75,000/- to the Conmi ssioner of Incone Tax for the
I ncome Tax Departnent and that should be the disposal price.
This note was approved by the Financial Advisor (Housing)
and ultimately countersigned by the Vice-Chairman Even if it
i ncludes surcharge it cannot be said wth confidence that
the Vice-Chairman has not approved has not approved t he
surcharge as a conponent of disposal price. [722 G H|

11. The contention that the Authority has nade a huge
profit by levy of surcharge is wthout nerits. On the
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contrary it appears that the overall working of the
Authority is deficit ridden. [723 A-B]

&

ORIG NAL JURISDICTION: Wit Petitions Nos. 4660/78 &
562/ 79 (Under Article 32 of the Constitution).

Y. S. Chitale and R B. Datar for the Petitioner in
W P. No. 4660/ 78.

L. M Singhvi, Sardar Bahadur Sahariya, Vishnu Bahadur
Sahariya and L. K Pandey for the Respondent No. 1 in both
the Wit Petitions.

F. S Nariman and B. Datta and K. K Mnchanda for the
Petitioner in WP. No. 562/79

The Judgnent of the Court was delivered by

DESAI, J. Allottees of flats, constructed by the Delh
Devel opment Authority -~ (' Authority’ for short), located at
Raj ouri, Garden,
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Prasad Nagar —and Law ence Road conprised in Mddle Incone
Group schenme, question the decision of first respondent
(Del hi Devel oprment. Authority) to collect surcharge as part
of the sale price of each flat from each of them as

unaut hori zed and discrimnatory i character, in there two
petitions under Article 32 of tho Constitution. Both the
petitions raise identical contentions -and i- was said that

Wit Petition No. 562 of 1979 is nore conprehensive in
character and, therefore, the facts alleged therein may be
taken as representative character. They my be briefly
st at ed.

Del hi Devel opnent Authority was set up under the Del hi
Devel opnent Act, 1957. The Act was enacted to provide for
the devel opnent of Delhi according to plan and for natters
ancillary thereto and for carrying out the objects
underlying the Act, the Authority has prepared Master and
Zonal devel oprment plans for Delhi. Wth a view to easing the
acute housing problens in the capital city the "Authority
undertakes construction of dwelling units for /people
bel onging to different income groups styled as Mddle Income
Goup ("MG for short), Low Incone Goup ('LIG for short),
Janta and Comunity Personnel Service ('CPS for short). In
1971 the Authority commenced registration of intending
applicants desirous of having n dwelling unit indifferent
incone groups. Some of the petitioners. got - thensel ves
registered with the authority in accordance with the terns
and conditions laid down by it and made the initial deposits
as required by the ternms and conditions. Petitioners. had
appl i ed and got thenselves registered for allotnment of flats
in MG schene situated at Lawence Road. As the number of
available flats in this scheme were | ess than the nunber of
allottees registered, lots were drawn and the petitioners
were informed that they have been allotted flats and that
each of themshould deposit the anobunt mentioned in the
letter of allotment. It appears that the petitioners paid
the ambunt they were called upon to pay and a flat was
allotted to each of them and they have entered into
possession. Petitioners now contend that the Authority being
a statutory body formed wth an object of working on 'no
profit no 1oss’ basis and having prescribed a fornmula for
wor ki ng out the cost price of flats has levied and collected
a surcharge fromeach of the petitioner. According to the
petitioners the cost price worked out in accordance with the
formula prescribed by the Authority cost of each flat would
be between Rs. 51,800 and Rs. 55,600 depending upon the
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area, extra balcony etc. However, each one of themhad to
pay between Rs. 56,000 to Rs. 60,000 and that according to
the petitioners a surcharge varying from Rs. 3,400 to Rs.
6,000 for a flat has been illegally and unlawfully coll ected
by way of premiumor profit. It is further alleged that the

709

Authority has not levied and collected such surcharge from
other A allottees of flats in sone other M G Schenes and
that this action of levying and collecting surcharge is
violative of Art. 14 inasmuch as persons belonging to the
same class, namely, allottees of flats in MG Schene have
been unequally treated. It is also alleged that there was no
valid or under st andabl'e justification of levying and
collecting surcharge as price of flats conmprised in MG
Schemes, between 1976 and 1977, and that from May 10, 1978,
this unauthorised surcharge has been abolished. Petitioners
al so contend that the assertion of the Authority that this
surcharge was |levied and collected with a view to financing
housi ng projects for |lower incone groups, Janta and CPS
dwel ling units so as to provide these weaker sections of the
soci ety, houses at a price lower than cost price with a view
to making them affordable by such nenbers of the weaker

sections of the society, s belied by facts undi sputed and
that the whole attenpt of the Authority, in violation of its
avowed policy, was to make profit by levying such illega

surcharge. The petitioners, therefore, prayed for issue of a
wit or order or direction declaring the |Ievy of surcharge

as illegal and unconstitutional andfor a ‘direction for
refund thereof together with theinterest at the rate of 12%
per annum fromthe date of |levy and collection till the date
of refund.

In the cognate petition the petitioners are allottees
of flats situated at Prasad Nagar and Rajouri Garden under
M G schene and they conplain that™ in their case surcharge
varies fromRs. 19,200 to . 22,600.

Respondents to the petition are Delhi Devel opnent
Authority, No. 1 and Chairman and Vice-Chairman of the
Aut horing, Nos. 2 and 3 respectively. In Wit Petition No.
4660/ 78 the Authority is respondent 1 and Union of 'India,
respondent 2. Petitions were nainly contested by and on
behal f of the Authority.

The Del hi Devel opnent Act, 1957 (' Act’ for short), was
enacted as its long title shows with the a view to providing
for the developnent of Delhi according to the plan and for
arresting haphazard grom h and for mtters ancillary
thereto. It envisages the setting up of an Authority to be
styled as Del hi Devel opment Authority which would be a body
corporate by the name aforesaid having perpetual succession
and a common seal with power 'o acquire, hold and di spose of
property, both novable and imovable, and to contract and
shall by the said nane, sue and be sued. The conposition of
the Authority is set out in sub-section (iii) of  s. 3.
Amongst others, Administrator of Union Territory of Delhi
woul d be an ex-officio Chairman and a Vice-Chairman to be
appoi nted by the Central Governnent. The
710
Vice-Chairman may be either a whole-time or part-tine
officer as the Central Governnent may think fit. Section S
contenpl ates the constitution of an Advisory Council for the
pur pose of advising, the Authority on the preparation of the
master plan and on such matters relating to the planni ng of
devel opnent or arising out of or in connection with the
adm nistration of the Act. Section 5A which was added by
amendi ng Act 56 of 1963 confers power on the Authority to
constitute as many committees consisting wholly of menbers
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or wholly of other persons or partly of nmenbers and partly
of other persons and for such purpose or purposes as it may
think fit. Chapter IIl-A which was inserted by the Anending
Act of 1963 confers power for nodification of the master
pl ain once prepared. Chapter |V provides for devel opment of
| ands. Chapter V confers power on the Central Government to
acquire land for the purposes of developnent or for any
ot her purpose under the Act under the provisions to the Land
Acqui sition Act, 1894, and further authorises the Centra
Governnment to transfer the and so acquired to he Authority.
Chapter VI provides for finances and audit of the accounts
of the Authority Chapter VIl provides for supplenmental and
m scel | aneous provisions. . Section 52 confers power on the
Authority to delegate any power exercisable by it under the
Act, except the power to nmmke regul ations, on such officer
or local authority or conmmittee constitued under s. 5A as
may be nentioned, by a notification to be published in the
Oficial Gazette in such cases and subject to such
conditions, if  any, as nmay be specified therein. One nore
section of ~which notice should be taken is s. 57 which
confers power on the Authority with the previous approval of
the Central Governnent by notification in the officia
Gazette to nmke regul ations consistent; with the Act and the
rul es made thereunder to carry out the purposes of this Act.
Sub-s. provides that until the Authority is established
under the Act any regul ation which may be nmade under. sub-s.
may be nade by the Central Governnment and any regul ation so
made nay be altered or rescinded by the ‘Authority in
exercise of its powers under sub-s. Section 58 nakes it
obligatory to lay every rule and regul ati on-made under this
Act before each House of Parlianent in session for a period
of 30 days and subject to any alteration or nodification
therein the rule or regulation shall after expiry ' of the
prescri bed period mentioned have effect only in such
nodified form or be of no effect as the case may be, so
however that any such nodification or annulnment shall be
wi thout prejudice to the wvalidity of anything previously
done under the rule or regulation

Petitioners belong to MG each of whom registered
hinmself as an intending applicant for a flatin MG schene
and each of whom has
711
been allotted a flat either in Rajouri Garden, Prasad Nagar
or Lawrence Road. Nunber of persons desirous of ~having a
flat registered with the Authority far ~outnunbered the
available flats wth the result that |ots had to be drawn
and the Ilucky ones got a letter of allotnent to pay the
price set out in the brochure in respect of each schene and
to obtain a flat. Each petitioner had paid the price and has
entered into possession of the allotted flat. Al the
petitioners now contend that the Authority has levied and
collected a surcharge as part o: purchase price of flat
arbitrarily and wthout the authority of Ilaw and has
collected the sane from themin violation of its object of
functioning on 'no profit no |l oss’ basis and thereby made a
huge profit. They further contend that they have been
subjected to discrimnatory treatment in contravention of
Art. 14 of the Constitution inasmuch as no surcharge has
been collected fromallottees of flats in MG schenes prior
to Novenber 1976 and subsequent to January 1977 except these
three schenes and one Wazirpur M G schene. Further, no other
M G schene flats have been subjected to such unauthorised
| evy of surcharge. It is pointed out that the levy of
surcharge has been scrapped in 1978. The petitioners contend
that levy of surcharge has no nexus to the object for which
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the Authority was set up nanely, provi di ng housing
accommodation at reasonable price by the Authority whose
declared policy is 'no profit no loss’. It was said on

behal f of the petitioners that even if the Authority was set
up for providing housing acconmpdation to the people in
different income groups (keeping in view their financia
capacity/affordability) yet a statutory body Ilike the
Authority operating on 'no profit no, |loss' basis nust have
a scientifically prescribed formula for working out its
price structure and that nust be wuniformy applied to al
those who apply for flats and to whomthey are allotted and
such a statutory Authority cannot discrimnate in working
out the disposal price of the flats by including surcharge
in respect of some MG schemes wthin a certain specified
peri od, a surcharge not authorised by |aw and not sancti oned
by the Authority as ~a conponent of price and unknown to
pricing of flats, while others simlarly situated and
simlarly circunstanced and belonging to the sane incone
group enjoyed the benefit cf getting flats at cost price
and, t heref ore, petitioners have been accorded
discrimnatory treatnent in the matter of price of flats
allotted to them Petitioners, therefore, contend that even
if they applied for flats  anc got registered and were
offered flats and accepted the sane at the price stated in
the brochure and even  if it has resulted in a concluded
contract yet the Court should not turn a blind eye to such
gross discrimnation by a statutory authority charged with a
duty to provide housing acconmodation acting on the declared
policy of "no profit no

712

loss’. It was sinultaneously contended that the Vice-
Chairman of the Authority authorised to determne the prices
of flats in each incone group has not made any order or has
not given any direction for |levy of surcharge and that the
| evy of surcharge was whol | y unaut horised.

A prelimnary objection was raised by the Authority
that the petitions are not maintainable under Art. 32 of the
Constitution inasmuch as The petitioners have not conme to
the Court for enforcenent of at fundanmental right conferred

upon the petitioners under Part |1l of the Constitution but
the petitioners have invoked jurisdiction of this Court for
arelief of re-opening concluded contracts. It was -also

submitted that if the Court accepts the contention of the
petitioners they would derive an wunfair advantage over
others who nay not have applied for flats because of the
price set out in the brochure and if surcharge is excluded
they may have applied for flats at a | ower price and, there
fore, also the Court should not entertain the petitions.
Though we are not inclined to reject the petitions on
this prelimnary objection as we have heard themon nerits
it is wundeniable that canouflage of Art. 14 cannot concea
the real purpose notivating these petitions, nanely, to get
back a part of the purchase price of flats paid by the
petitioners with w de open eyes after flats have been
securely obtained and petition to this Court under Art. 32
is not a proper renedy nor is this Court a proper forumfor
re-opening the concluded contracts with a viewto getting
back a part of the purchase price paid and the benefit
taken. The wundisputed facts are that petitioners offered
thenselves for registration for allotment of flats that may
be constructed by the, Authority for MG schene. After the
registration and when the flats were constructed and ready
for occupation brochures were issued by the Authority. One
such brochure for ', allotnent of MG flats in Lawence Road
residential scheme is Annexure R-1. This brochure specifies
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the terms and conditions including price on which flat wll
be offered. It also reserved the right to surrender or

cancel the registration, the npde and nmethod of paying the
price and handi ng over the possession. There is an
application form annexed to the brochure. Annexure 'A to
the brochure sets out the price of flat on the ground fl oor
first floor and second floor respectively. It sets out the
prem um anmount payable for Iland as also the total cost in
respect of the flats on the ground floor, first floor and
second floor. The statenent also shows the earnest npney
deposited at the tine of the registration and the bal ance
payable. It is on the basis of these brochures that the
applicants applied for the flats in Lawence Road and ot her
M G schenes. They knew and are presuned to know the contents
of the brochure and particularly the price

713

payabl e. They offered to purchase the flats at the price on
whi ch the Authority offered to sell the sane. After the lots
were drawn and they were | ucky enough to be found eligible
for allotment of flats, each one of thempaid the price set
out in the brochure and took -possession of the flat, and
thus sal e becanme conplete. There is no suggestion that there
was a mis-statement or incorrect statement or any fraudul ent
conceal nent in the /information supplied in the brochure
published by the Authority on the strength of which they
applied and obtained flats. How the seller works out his
price is a matter of his own choice unless it is subject to
statutory control.  Price of property is inthe realm of
contract between a seller and buyer. There is no obligation
on the purchaser to purchase the flat at the price offered.
Even afar registration the registered applicants nay opt for
other schemes. His light to enter into-other schene opting
out of present offer is not thereby jeopardi sed or negatived
and applicants so outnumbered the available flats that |ots
had to be drawmn. Wth this background the petitioners now
contend that the Authority has -collected surcharge as
conponent of price which the Authority was not authorised or
entitled to collect. Even if there may be any nerit in this
contention, though there is none, such a relief of refund
cannot be the subject-matter of a petition-under Art. 32.
And Art. 14 cannot canoufl age the real bone of contention
Conceding for this submssion that the Authority has the
trappings of a State or would be conprehended in ' other
authority’ for the purpose of Art. 12, while deternining
price of flats constructed by it, it acts purely in its
executive capacity and "is bound by the obligations which
dealings of the State wth the individual citizens inport
into every transacting entered into the exercise of. its
constitutional powers But after the State or its agents have
entered into the field of ordinary contract, the relations
are no |onger governed by the Constitutional provisions but
by the legally valid contract which determ nes rights and
obligations of the parties inter se. No question arises of
viol ation of Art. 14 or of any other constitutiona
provision when the State or its agents, purporting to act
within this field, performany act. In this sphere, they can
only claim rights conferred upon them by contract and are
bound by the. terms of the contract only unless some statute
steps in and confers sone special statutory power or
obligation on the State in the contractual field which is
apart from contract" (see Radhakrishna Agarwal & O's. v.
State of Bihar & Ors.) Petitioners were under no obligation
to seek allotnment of flats even after they had registered
thensel ves. They |ooked at the price and flats and applied
for the flats. This they did voluntarily. hey were advised
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by the brochures to look at the flats before going

714

in for the sanme. They were |ucky enough to get all otnent
when the lots were drawn. Each one of themwas allotted a
flat and he paid the price voluntarily. They are now trying
to wiggle out by an invidious nethod so as to get back a
part of the purchase price not offering to return the

benefit under the contract, nanmely, surrender of flat. | The
Authority in its affidavit inreply in ternms stated that it
is. willing to take back the fiats and to repay themthe

full price. The transaction is conplete, viz., possession of
the flat is taken and price is paid. At a |later stage when
they are secure in possession with title, petitioners are
trying to get back a part. of the purchase price and thus
trying to re-open and ~wiggle out of a concluded contract
only partially. In a sinmlar and identical situation a
Constitution Bench of this Court in Har Shankar & ors. etc.
etc. v.  The Dy. Excise & Taxation Commr. & ors. has observed
that those who contract w th open eyes nust accept the
burdens of ~the contract along with .its benefits. Reciproca
ri ghts and obligations arising out of contract do not depend
for their enforceability upon whether a contracting party
finds it prudent to -abide by the terms of the contract. By
such a test no contract would ever have a binding force. The
jurisdiction of thi's Court under Art. 32 of the Constitution
is not intended to facilitate avoidance of obligations
voluntarily incurred. It would thus appear  that petitions
ought not to have been entertained. However, as the
petitions were heard on nerits, the contentions canvassed on
behal f of the petitioners may as well be exam ned

The principal contention canvassed on behalf of the
petitioners is that the treatnent neted to them by the
Authority is discrimnatory inasmuch as no surcharge was
levied on flats in MG schene constructed and allotted prior
to Novenber 1976 and after January 1977. MG flats invol ved
in these petitions were constructed and were avail able for
allotment in Novenber 1976 and the lots were drawn in
January 1977. There is one nore MG schenme at Mini'rka where
the allotnment took place at or about the sanme tinme 'but in
whi ch case no surcharge was |evied. The contention is that
once for the purpose of eligibility to acquire a flat, the
criterion is grounded in income brackets, MG LIG et
those in the sanme income bracket formone class even for the
purpose of determning disposal price of flat allotable to

themirrespective of situation, |ocation or other relevant
determ nants which enter into price calcul ation and
therefore, in the same income group there ~cannot be

differentiation by |evying of surcharge in sone cases and
charging only the cost price in other cases and that the
discrimnation is thus wit large on the face of the record
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because by Ilevying surcharge in case of petitioners they
have been treated unequally and with an evil eye. It is
difficult to appreciate how Art. 14 can be attracted in the
ci rcunst ances herei nabove nentioned. Cost price of a
property offered for sale is determined according to the
volition of the owner who has constructed the property
unless it is shown that he is under any statutory obligation
to determine cost price according to certain statutory
formul a. Except the submission that the Authority has a
procl ai med policy of constructing and offering flats on ’'no
profit no |oss’ basis which according to M. Nariman has a
statutory flavour in the regulations enacted under the Act,
the Authority is under no statutory obligation about its
pricing policy of the flats constructed by it. Wen the
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flats were offered to the petitioners the price in round
figure in respect of each flat was nentioned and surcharge
was not separately set out and this price has been accepted
by the petitioners. The obligation that regulations are
bi nding on the Authority and have provided for a statutory
price fixation formula on 'no profit no |oss’ basis will be
presently exam ned but save this the Authority is under no
obligation to fix price of different flats in differed
schenes al beit in the sane inconme group at the sanme |evel or
by any particular statutory or binding formula. The
Authority having the trappings of a State m ght be covered
by the expression 'other authority’ in Art. 12 and would
certainly be precluded  from according di scrimnatory
treatnent to persons offering to purchase flats in the sane
schene. Those who opt to take flats in a particular incomne-
Wi se area-wi se schene in which all flats came up together as
one project, my form a class and any discrimnatory
treatment \in the same class may attract Art. 14. But to say
that throughout its course of existence the Authority would
be bound " to offer flats income-groupwise according to the
same price formula is to expect the Authority to ignore
time, situation, |ocation and other relevant factors which
all enter the price ~structure. In price fixation executive
has a wi de discretion and is only answerabl e provided there
is any statutory control over its policy of price fixation
and it is not the function of the Court to sit in judgnent
over such matters of econom c policy as nust be necessarily
left to the Government of the day to decide. The experts
al one can work out  the nechanics ~of price determ nation;
Court can certainly not be expected to decide without’ the
assi stance of the experts (See Prag lce &o0il Mlls and Anr.
etc. v. Union of India) In the |eadingjudgnment it has been
observed that nechanics of price fixation have necessarily
to be left to the executive andunless it is patent that
there is hostile discrimnation against a class the
processual basis of price fixation has to be accepted in the
generality of cases as valid.
716
This Court in Avinder Singh v. State of Punjab, (1) approved
the following dictumof WIIlis on Constitutional Law, page
587:

"The State does not have to tax —everything in

order to tax sonething. It is allowed to pick and
choose districts, objects, persons, nethods and even
rates for taxation if it does so reasonably . .. The

Supreme Court has been practical and has permitted a

very wide latitude in classification for taxation.

VWat is forbidden by Art. 14 is discrimnation anpngst
persons of the sane class and for the purposes of allotnent
of flats schenme-wise, allottees of flats in the sane schene,
not different schenes in the sane incone bracket, “will have
to be treated as a class and unless in each such class there
i s unequal treatment or unreasonable or arbitrary treatnent,
the conpl aint that Art. 14 is vi ol ated cannot be
entertained. Therefore, in the State of Qujarat & Another v.
Shri  Anbi ca MIls Ltd., Ahnedabad, etc., Mathew, J.,
speaking for the Court observed as under

"A reasonabl e classification is one which includes
all who are simlarly situated and none who are not.

The question then is what does the phrase 'sinmlarly

situated’ nean ? The answer to the question is that we

nmust | ook beyond the <classification to the purpose of
the law. A reasonable classification is one which
includes all persons who are simlarly situated with
respect to the purpose of the law. The purpose of a | aw
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may be either the elimnation of a public m schief or

the achi evenent of sone positive public good."

I's the classification income-w se scheme-wi se violative
of Art. 14 in any nmanner ? The Authority fornul ates income-
Wi se area-wi se schenmes for constructing flats. Petitioners
contend that there should be only incone-w se classification
wholly ignoring area and tine factor for «classification
They say that allottees of flats in all MG schenes
irrespective of area and |ocation and irrespective of when
the flats were constructed formone class for deternining
price of flats. There. is no merit in this contenting. What
are price determnants ? Price of land, building materi al
| abour charges and cost of transport, quality and
avai lability of land, supervision and nanagenent charges are
all variable factors that enter into price fixation. Their
cost varies tine-w se, place-wise, availability-wi se. Al
these uncertain factors cannot
717
be overl ooked  for the purpose of classification. Therefore,
it is not possible to hold that allottees of flats in MG
schene at - _any place and executed at any tinme will formone
class for the purpose of pricing policy. only valid basis
for classification would be incone-w se, area-w se, time-
wi se, scheme-wi se, neaning all flats constructed at or about
the same tinme in /'sane area in one project for particular
i ncome-group wll form a class. And there is no
di scrimnation anongst them

Pricing policy is an executive policy. If the Authority
was set up for making available dwelling units at reasonable
price to persons belonging to different income-groups it
woul d not be precluded fromdevising its own price formula
for different incone-groups. If in sodoing it uniformally
collects something nore than cost price from those wth
cushion to benefit those who are | ess fortunate it cannot be
accused of discrimnation. In this country where weaker and
poorer sections are unable to enjoy the basic necessities,
nanely, food, shelter and <clothing, a body like the
Aut hority undertaking a conprehensive policy of “providing
shelter to those who cannot afford to have the same/in the
conpetitive albeit harsh nmarket of demand and supply or can
afford it on their own neagre enolunments or inconme, alittle
nore from those who can afford for the benefit of those who
need succour, can by no stretch of inmmgination attract Art.
14. People in, the MG can be charged nore than the actua
cost price so as to give benefit to allottees of flats in
LIG Janata and CPS. And yet record shows that those better
off got flats conparatively cheaper to such flats in open
market. It is a well recognised policy underlying tax |aw
that the State has w de discretion in selecting the persons
or objects it will tax and that the statute is not open to
attack on the ground that it taxes some persons or objects
and not others. It is only when within the range of its
sel ection the |aw operates wunequally, and this cannot be
justified on the basis of a valid classification, that there
woul d be a violation of Art. 14, (see East |ndia Tobacco Co.
v. State of Andhra Pradesh). Can it be said that
classification, income-w se-cumscheme-wi se is unreasonable
? The answer is a firm no. Even the petitioners could not
poi nt out unequal treatnent in sane class. However, a feeble
attenpt was mmde to wurge that allottees of flats in MG
schene at Munirka which project came up at or about the sane
time were not subjected to surcharge. This will be presently
exam ned but aside fromthat, contention is that why within
a particular period, nanely, Novenber 1976 to January 1977
the policy of |evying surcharge was resorted to and t-hat in
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M G schenes pertaining to period prior to Novenber 1976 and
later April 1977 no surcharge was | evi ed.

718

If a certain pricing policy was adopted for a certain period
and was uniformy applied to projects conming up during that
period, it cannot be the foundation for a subm ssion why
such policy was not adopted earlier or abandoned |ater.

It was, however, said that levying of surcharge runs
counter to object for which the Authority was set up
nanely, to make available housing accommodation on ’'no
profit no | oss’ basis. The argument proceeds on the
assunption that the principle of "no profit no |loss’ inplies
that in respect of each flat the cost of its construction
nust be worked out and that al one can be the disposal price
of each flat. Principle of 'no profit no loss’ has been
expl ained by the respondents.. It IS said that in the over-
all working, planning and execution of projects which the
Aut hority undertakes -as part of devel opnment of Del hi, the
integral ~part of it being construction of flats for
di fferent incone-groups the notives and working of it would
not be profit oriented but woul d work on 'no profit no | oss’
econoni ¢ doctrine. This would not for a nonent suggest that
the principle of 'noprofit no loss’ should apply either to
every flat or to every scheme or to every piece of |and
devel oped by the Authority. It would be inpossible for the
Authority to function on such fragnented ‘basis and such a
policy statement has not been nmade by the Authority. O
course, sone public statenent appears to have been nade that
the overall working of the Authority 1is on_ "no profit no
| oss’ basis. Respondent 1 has been able to point out that
the Authority’s housi ng schenme, as a whole has been running
in a heavy deficit because flats including such as those of
the petitioners actually cost nuch nore than the initially
determ ned estinates and by the tine flats are ready for
occupation initial estimtes founded on prevalent nmarket
prices of materials and | abour” escalate and revised
estimates have to be nade. It is also shown that till
Muni ci pal authority takes over  nunicipal services the
Authority spends for the sane and incurs cost. Apart from
that petitioners have not been able to show that the
Authority is actuated by conmmercial profit oriented approach
inits overall working.

It is, however, necessary to examine the contention
whether this 'no profit no loss’ policy statenment has any
statutory flavour as contended by M Nari man. The
regul ations styled as the Delhi Developnent Authority
(Managenent and Disposal of Housing Estates) Regulations,
1968, (' Regulations’ for short) are framed in exercise of
the powers conferred by s. 57 and were laid before the
Houses of Parliament as required by s. 58. Disposal price
has been defined in Regulation 2(13) to nean in relation to
a property such price as may be fixed by the Authority for
such property. There is not the slightest or even a renote
reference to 'no profit no loss’ fornula for
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determ ning the cost price. A quick survey of the
Regul ations do A not spell out any fornula for price

determination on the basis of "no profit no |oss’. Whether
the power to deternmine disposal price is in the Housing
Conmittee will be presently exam ned. Regul ations, however,
on the contrary indicate that the power to deternine the
di sposal price is vested in the Authority and as price has
been fixed by the delegate of the Authority even if it is
i nclusive of surcharge it cannot be said that it runs
counter to the declared policy of the Authority.
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It is at this stage necessary to exam ne the contention
that in the case of Wazirpur and Munirka LI G schenmes which
cane up during this very period no surcharge was |evied and,
therefore, there is invidious discrimnation anmongst nenbers
of the same class. Again the argument proceeds that income-
wi se classification alone is valid. Here time-w se (Novenber
1976 to January 1977) «classification is relied upon. It is
an admtted position that no surcharge is levied on MG
flats at Munirka. The affidavit in reply shows that the |and
on which flats are constructed in Minirka M G schene turned
out to be very rocky with the result that the construction
cost in respect of flats at Munirka M G scheme wor ked out at
Rs. 456 per plinth area per netre whereas in respect of
Lawence Road it cane to Rs. 401.54 p. Only. The Authority,
therefore, thought that if ‘surcharge is levied on flats
under M G schenme in Minirka area the disposal price would be
very high and woul'd be beyond the reach of MG It is in
thi s background of the special facts that 'no surcharge was
levied in respect of any flat:- in MG in Mnirka area.
Project-wise price fixation cannot be dubbed as arbitrary or
di scrimnatory  in conparison - with ot her projects at
di fferent places.

It was, however, pointed out that 132 flats in Rajouri
Garden MG schene were di sposed of- wthout |evying
surcharge as conponent of sale price. It is pointed out in
affidavit in reply that those flats were handed over to the
CGovernment of India for neeting their needs for staff
gquarters and that was done in the year 1978. It is also
poi nted out that the Government charged half the price of
the land in respect of these 132 flats _and, therefore,
surcharge was not levied. There is two-fold fallacy in this
subm ssion. Governnent ordinarily is in a <class by itself
and its needs of staff quarters deserve to be nmet in |arge
public interest. Government has not got any undeserved
benefit at the cost and risk of petitioners. Hence their
conplaint in this behalf is without nerits.

It was next contended that surcharge is arbitrary
i nasmuch as how the surcharge i's. worked out in‘each case
does not answer any
720
rational, tangible, scientific cr understandable formula.
How the figure of surcharge has been worked out has been
explained in detail in affidavit in reply. Briefly
recapitulating the sane, it nmay be nmentioned that initia
estimaites for 304 MG flats in Prasad Nagar  area were
prepared in or about 1971 and the estinmated cost was Rs.
1,17,83,200 and that on March 21, 1972, an estimate of Rs
1, 09, 97,100 was sanctioned. After the work commenced and the
actual cost started coming in the revised estimate for 304
flats was of the order of Rs. 2,07,33,000 which was approved
by the Vice-Chairman on Septenber 18, 1976. According to the
revised estimte the approxi mate di sposal cost for each fl at
cane to Rs. 68,202 and the cost of |and per dwelling unit
was Rs. 7,008. Extracts of original notes of Financia
Advi ser (Housing) and the approval of the sane by the Vice-
Chai rman have been set out in the affidavit in reply. The
subsequent revised estimtes show that disposal price of
each flat would be Rs. 75,200. |In the nmeantine the Incone
Tax Department wanted to acquire 40 MG flats in Prasad
Nagar area and the sane were offered at the price of Rs.
75,000, per flat. Conmmi ssioner of Income Tax accepted the
price. This becanme the starting point for working out the
di sposal price in that period. The difference between the
cost price and the disposal price of Rs. 75,000 per flat was
treated as surcharge and the purpose was to use the extra
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noney for extending cost reduction benefit to the allottees
of flats in LIG Janata and CPS schenes. Affidavit in reply
of the Secretary of Respondent 1 provi des further
i nformati on which show that the cost price would be Rs.
78,000. Therefore, at best the component of surcharge woul d
be between Rs. 1700 to Rs. 2200 in Rajouri Garden MG fl ats.
Simlarly, with regard to MG flats at Lawence Road the
actual cost price would be in close proximty of the
di sposal price would be in close proximty of the disposa
price charged from the petitioners. It is, therefore,
difficult to entertain the contention that even if surcharge
could be justified its _actual computation is arbitrary and
irrational

The next contention is that Vice-Chairman had no
authority to levy surcharge and that even if he has
authorised the sane it runs counter to the principle of
fixing disposal price incorporated in Resolution No. 209
dat ed Novemnber 26, ~1974. The Vice-Chairman is to be
appoi nted 'by the Central Governnent as per s. 3(3)(b) of the
Act. It appears that this Vice-Chairman is whole-tine
officer and wll be the Chief ~Executive of the Authority.
This becones clear from regulation 3 of the Regulations
whi ch provi des as under

"3. These regulations shall be adm nistered by the
Vi ce- Chai rman, subj ect to gener al gui dance and
resol uti ons of the
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Aut hority, who 'nay del egate his powers to any officer

of the Authority".

Thus the Vice-Chairnan, subject to general guidance and
resol utions cf the Authority, shal | admini st er the
regul ati ons. He can del egate the functions to any officer of
the Authority. Regulation 59 is inportant™ which reads as
under: -

"59. The Authority may del egate all or any of its
powers under these regulations to the Vice-Chairman or
to a whole tine nmenber".

Armed with this power of delegation the Authority adopted
Resol ution No. 60 dated February 21, 1970 which reads as
under :

"Resol ved that t he recommendat i ons of the
Conmittee be approved and all the powers of Delhi
Devel opnent Authority be exercised by the  Housing
Conmittee and the Chairman, Del hi Devel opnent Authority
be authorised to constitute the ~said comittee,
deternine the organisational set-up and take (sic) al
efforts for i mpl enenting the housing and allied
schenmes”.

Serious exception was taken to this gross abdication of its
powers and functions by the Authority. The conposition of
the Authority as set out in s. 3 would include such persons
as Finance and Accounts Menber, Engi neering Menber ,
representatives of Minicipal Corporations of Delhi and
representatives of Metropolitan Council as and when set up.
Three ot her persons were to be nominated by Centra
CGovernment of whomone shall be person with experience of
planning. It is a high power body. Yet it conpletely
abdicated its power and authority in favour of Housing
Conmittee. The Housing Committee wll practically suppl ant
the Authority. But the nore objectionable part of Resolution
No. 60 is that such Housing Conmittee which is to enjoy al

powers and functions of the Authority was to be constituted
by the Chairnan at his sole discretion because he was
aut horised not only to constitute the Housing Conmittee but
to determ ne organi sational set up and then make all efforts
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for inplementing the housing and allied schenes. It s
really difficult to appreciate such whol e-sal e abdi cation or
del egation of powers by a statutory authority in favour of a
Commi ttee whose conposition woul d be determ ned by one man
the Chairman. By a process of elimnation the Housing
Conmittee could supplant the Authority and the Chairman
could constitute Housing Conmttee. Therefore, the Chairman
enj oyed
722
a very wde discretionary power. Though M. Nariman did
chall enge the validity of Resolution No. 60, M. Chitaley in
cognate petition refrained fromdoing so. Once the power to
delegate is given by the Regulations the challenge to
validity on the ground of del egation nust fai

It is, however, necessary to examine the subnission
whet her Vi ce- Chai rman coul d have permitted | evy of surcharge
as a conponent of the price of flats in MG schenes. In this
connection it would be advantageous to refer to Resolution
No. 20 dated June 18, 1968. O the Authority by which the

recommendations of the Standing Comittee, inter alia,
enpoweri ng the Vice-Chairnan to approve forns of application
as well as to fix the disposal and hire-purchase price were

accepted. Resolution No. 209 is the one adopted by the
Housing Conmittee. I't takes note of the del egation of powers
to fix disposal and hire-purchase price of flats to the
Vi ce-Chairman and  further provides that if there is a
margi nal saving in any schene the anpunt is-always diverted
to subsidies cost of Janata and CPS houses. It seens the
Resolution is for information of the Housing Committee and
the Housing Conmittee has merely resolved that the
information be noted. The  Resol ution No. 200 of the
Authority with Resolution No. 209 of the Housing Conmittee
sets out clearly that the power to fix the disposal price
was del egated to the Vice-Chairman and ordinarily such
excessi ve del egation to one nan may be galling to a judicia

body yet the scheme of regulations and the provisions
contained in Regulation 3 read with s. 59 clearly envisages
such del egation of powers. It is, therefore, idle to contend
that the Vice-Chairman had no authority to levy the
surcharge as conmponent of disposal price of flats.

It was next contended that even if Vice-Chairman had
such power there is nothing to show that he has exercised
this power and that, therefore, sonewhere wthout any
authority soneone has added the surcharge to the disposa
price and that, therefore, the Ilevy of surcharge is
unaut hori sed. The  submission seens to be factually
incorrect. The note of Accounts officer (Housing) dated
Septenber 8, 1976, submitted to the Financial Advisor
(Housi ng) shows that the flats have been offered at the rate
of Rs. 75,000 to the Commissioner of Income Tax for the
I ncome Tax Departnment and that should be the disposal price
This note was approved by the Financial Advisor (Housing)
and ultimately countersigned by the Vice-Chairnman. There
fore, the price of Rs. 75,000 as the disposal price is
approved by the Vice-Chairman. Even if it includes surcharge
it cannot be said with confidence that the Vice-Chairman has
not approved the surcharge as a conponent of disposal price.
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The last contention is that the Authority has made a huge
profit by 1levy of surcharge. In this connection statistica
table was annexed to the petition and there was serious
controversy about the facts and figures set out therein, by
the other side. Having gone through the detailed affidavit
inreply it transpires that the contention is wthout
nmerits. Therefore, there is no substance in the contention
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that the Authority has nmde a huge profit. On the contrary
it appears that the overall working of the Authority is
deficit ridden.

These were all the contentions in these petitions and
as there is no Merit in any of them the petitions are
di sm ssed. There will be no order as to cost
N. K. A Petitions dism ssed.
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