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ACT:

I ncone-tax Act, 1922-s. 22 and s. 23 read with second
proviso to sub-s.  (3) of s. 34-Interpretation of-Wen
assessment can be /'made after a period of four years from
assessment year-Assessnent proceedi ngs commence by filing of
voluntary return-On expiry of four years proceedings are
suspended but proceedi ngs and returns-do not becomne invalid.

Bar of Ilimtation lifts in case of direction by Tribunal-
VWhen and on whom Tri bunal can issue direction
Words and Phrases-"any person” in second proviso to

sub-s. (3) of s. 34-Scope of nust be a Person who woul d be
liable to be assessed for whole or part of incone that went
i nto assessnment of the year under appeal

HEADNOTE:

A bigger H ndu undivided fanm |y (HUF) had filed income-
tax returns for the assessment years 1946-47 to 1949-50.
When the assessnent was being done the bigger (HUF) nmade a
claimunder s. 25A of the Incone Tax Act, 1922, that the
said HUF was partitioned on 19.5.1945. Wile this claimwas
pendi ng, the appellant along with a smaller HUF (hereinafter
referred to as the assessee) which had cone into being on
partition of the bigger HUF, filed voluntary returns on
18.11.1950 for the assessnment years 1946-47 to 1949-50 under
s.22(1) of the Act. The bigger HUF s claimpartition, which
was rejected by the Incone Tax Oficer and the Appellate
Assi stant Conmi ssi oner, was accepted by the Appellate
Tri bunal on 31.8.1954. Wil e disposing of the appeals of the
bi gger HUF against the assessment orders, the Tribunal gave
a direction on 28.10.1954 that assessnents be nade on the
bi gger HUF after accepting partition. After the claim of
partition was accepted the Inconme-tax Oficer sent notices
to the assessee for initiating proceedi ngs agai nst hi m under
s.34(1) (b). In response to the notices the assessee filed
fresh returns on 12.4.1955. Rejecting the contention of the
assessee that the time for maki ng assessnent under s.34 had
expired, the Income-tax Oficer conpleted assessnents under
s. 23(3) read with s. 34 on . 8.9.1955. The assessee’'s
appeal was rejected by the Appellate Assistant Conm ssioner
and the Appellate Tribunal. The assessee filed a wit
petition in the Hgh Court which was allowed and the
assessment orders were quashed on 30.3.1960. The Hi gh Court
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observed that as voluntary returns filed by the assessee
were pending no proceeding could be taken wunder s. 34.
Thereafter the Revenue attenpted to assess the assessee on
the basis of wvoluntary returns originally filed on
18.11.1950 by relying upon the order of the Tribunal dated
23.10.1954 in the bigger HUF s case and invoking second
proviso to s. 34(3). The assessee filed a wit petition and
that was di sm ssed. The I nconme-tax O ficer conpleted
assessnent under s. 23(3) on 31.5.1962. In appeal the
Appel | ate Assi stant Comm s-

101

sioner held that no valid assessnent could be made on
31.5.1962 and this view was confirned by the Appellate
Tribunal. A reference was nmade to the High Court on the
guesti on whet her on the facts and circunstances of the case,
valid assessnent could be nmade on 31.5.1962 for the
assessment years 1948-49 and 1949 50 on the basis of
voluntary returns of income filed under s. 22(1) of the Act.
The assessee -contended that since a return exhausted itself
after expiry of four years from the end of the assessnent
year to which-it related, no assessment coul d be made on the
basis of voluntary return, it could be done under s. 34 only
if 2nd proviso to sub-s. (3) of s. 34 applied. By mpjority a
full Bench of the 'Hi gh Court answered the question in the
affirmative in favour of the revenue. Hence these appeals.
The two guestions / which arose were: (1) whether the
assessment could be nmade wunder s. 23(3) on the basis of
voluntary returns ‘filed or action should have been taken
under s. 34 with the help of the second proviso to sub-s.
(3) of s. 34; and (2) whether the Tribunal could give a
finding or direction in respect of the assessee.

Di sm ssing the appeal s,

N
HELD :
On Question No. (1)

The High Court was right in- taking the view that
assessnments could be made on the basis of voluntary returns
already filed by the assessee. Sub-s. (3) of s. 34 provides
a period of limtation of four years for assessnment under s.
23 of the Act. |If the assessment proceedings conmence by
filing of voluntary returns, as indeed these do, on the
expiry of the period of four years fromthe end of the year
in which the inconme, profits or gains were first assessabl e,
such proceedings are suspended or interrupted. But neither
the proceedings nor the returns becone invalid. Since the
order was passed by the Tribunal giving direction, the bar
of limtation provided by s. 34(3) was Ilifted and the

assessments could be made w thout any bar of limtation
[106 G H 107 Al
Conmi ssi oner  of | ncone-t ax Bonbay Cty I V.

Ranchhoddass Karsondas, 36 |I.T.R 569; Estate of the late
A MK M Karuppan Chettiar v. Commi ssioner of |ncone-tax,
Madras, 72 1. T.R 403; and Conmi ssioner of |ncone-tax Mdras
v. MK K R  Mithukaruppan Chettiar, 78 |I.T.R 69, referred
to
On question No. (2)

The High Court rightly answered the question in favour
of the revenue on the view that the Tribunal was conpetent
to give the direction in respect of the present assessee.

[108 E-QG
Second proviso to s. 34(3) authorises directions to be
given by the Tribunal 1in respect of the assessee or any

person beyond four years as provided in s. 34(3) of the Act.
As explained in Incone-tax Officer v. Mirlidhar Bhagwandas,
"any person" in respect of whom such direction could be
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gi ven must be one who would be liable to be assessed for the
whole or a part of the incone that went into the assessnent
of the year under appeal or revision. The court must turn
102

tos. 31 of the Act to ascertain who is that person other
than the appealing assessee who mght be affected by the
orders passed by the appellate authority. Modification or
setting aside of assessnment nade on a firm joint Hindu
fam ly, association of persons for a particular year may
affect the assessnment for the said year on a partner or
partners of the firm menber of nenmbers of such Hi ndu
undivided family or the individual, as the case m ght be.
These instances are only illustrative and not exhaustive.
The expression "any person" in its wdest anplitude m ght
take in any person connected or not with the assessee, whose
income for any year had escaped assessnent; but this
construction cannot be accepted;, for the said expression was
necessarily circunscribed by the scope of the subject-matter
of the appeal” or revision, ~as the case mght be. So
therefore the person nmust be one who would be liable to be
assessed for the whole or any part of the incone that went
into assessment of the year under appeal or revision
(Enphasi s supplied). ~Therefore, "any person" in sub-section
(3) of s. 34 nust be confined to person intimtely connected
inthe aforesaid sense with the assessnents of the years
under appeal. [701 C'S, 108 A-F]

I ncome-tax O ficer, A-VWard, _Sitapur v. Mirlidhar
Bhagwan Das, 52 |I.T.R 335; Rajinder Nath v. Conmm ssioner of
I ncome-tax, Delhi, 120 I.T.R  14; Conm ssi oner. of |ncome-
tax, Central, Calcutta v. National Taj Traders, 121 |I.T.R
535; and Conm ssi oner of |ncone-tax, Andhra Pradesh v. Vadde
Pullaiah & Co., 89 I.T.R 240, referredto.

The facts in the instant case showthat income can
bel ong either to the bigger H ndu undivided fanmily or to the
smal l er Hindu undi vi ded famly, the present assessee
alongnith another smaller HUF. ~and to no one else.
Therefore a finding that it belongs or it does not belong to
the bigger Hi ndu undivided famly which had disrupted on
partition would determine the issue whether it could be
taxed in the hands of the present assessee. Judged in the
light of the test laid down in Mirlidhar Bhagwan Das case
and as pointed out in Rajinder Nath's case, it appears that
the present assessee can be said to be a person who woul d be
liable to be assessed for the whole or part of the incone
that went to the assessnment of the bigger H ndu undivided
famly in years under appeal and is a person intimately
connected with the assessnents of the bigger Hi ndu undivided
famly. The income in this case cannot be the income of both
bi gger Hindu undivided fanmily and the present assessee, it
nust be either of these two. Therefore, the directions given
in the appeals filed by the bigger Hi ndu undivided famly
woul d be applicable to the present assessee. [111 A-D

Conmi ssi oner  of I ncome-tax, Qujarat v. Shantila
Punj abhai, 57 I.T.R 58, distinguished.

Conmi ssi oner of |ncone-tax, Punjab, Jammu & Kashm r and
H machal Pradesh v. S. Raghubir Singh Trust, 123 |.T.R 438
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 1168-69
(NT) of 1973.

Appeal by Special leave fromthe Judgnent and Order
dat ed
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103
the 3rd January, 1973 of the Allahabad Hi gh Court inI. T.
Ref. No. 450 of 1969.

S.C. Manchanda and M J.P. Ml hotra for the Appellant.

S.T. Desai, B.B. Ahuja and Mss A Subhashini for the
Respondent .

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. These appeals by certificate
granted by the Hi gh Court of Allahabad under Section 66A(2)
of the Indian Income-Tax Act, 1922, arise out of judgnent
delivered and order passed on 3rd January, 1973 by the Hi gh
Court of Allahabad in Incone-tax Reference No. 450 of 1965.
The following question of |aw had been referred to the Hi gh
Court for consideration under Section 66(1) of the Incomne-
Tax Act, 1922 by the Appellate Tribunal, Al Ilahabad Bench
Al | ahabad:

"Whet her;” on the facts and in the circunstances of
the case, valid-assessnents could be made on 31st My,
1962, for the assessnent ~years 1948-49 and 1949-50 on
the basis of voluntary returns of incone filed under
Section 22(1) of the Indian I'ncome-Tax Act, 1922 on
18. 11. 19507?

The matter cane up before a Division Bench of the Hi gh
Court and as there  was a previous bench decision of that
Court in the case of Sool Chand Ram Sewak v. Conm ssioner of
I ncome-tax, U. P. which supported the revenue's case and as
the division bench before whomthis case cane was unable to
accept that view, the division bench referred the case to a
| arger Bench. This reference thereafter cane before a Ful
Bench consisting of @ilati, H N Seth & C/'S.P. Singh, JJ.
GQulati and C S. P. Singh, JJ. answered the question in the
affirmative in favour of the revenue and against the
assessee. Seth J. however, was in favour of assessee. In
view of the majority the question was answered in favour of
the revenue and in affirmative.

104

Before we deal with the question in controversy, it
will be necessary to note sone of the relevant facts. There
were originally four appeals for the assessnment years 1946-
47, 1947-48, 1948-49 and 1949-50. As the appeals for the
assessment years 1946-47 and 1947-48 were w thdrawn by the
revenue, we are now concerned wth appeals for the
assessment years 1948-49 and 1949-50.

The present assessee is a branch of a bigger Hindu
undi vided fam |y known as Nat hu Ram Jawahar- Lal , “Jhansi .

The bigger H ndu undivided family of Ms Nathu Ram
Jawahar Lal was partitioned on 19th My, 1945, and the
present assessee along with another smaller H U F. canme into
exi stence and the said bigger HUF. had nmade  a claimin
respect of the partition under Section 25A of the Indian
I ncome- Tax Act, 1922. While this claim was pending the
present assessee filed voluntary returns under Section 22(1)
of the Act for the assessnment years 1946-47 to 1949-50 on
10t h Novenber, 1950. The said claim of partition by the
bigger HUF. was rejected by the Incone-tax Oficer -and
also by the Appellate Assistant Conmissioner. The said
H UF. thereafter, filed appeals to the Appellate Tribuna
in respect of the order under claim of partition under
Section 25A of 1922 Act which by its order dated 31st
August, 1954 accepted the claimunder Section 25A of 1922
Act, and the Tribunal passed orders on that basis in the
appeal s relating to the assessnent orders in respect of the
bi gger H U. F. on 28th Cctober, 1954. The Income-tax O ficer
thereafter, initiated proceedings under Section 34 of the
I ncome-tax Act of 1922 for assessing the smaller Hi ndu
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undivided famly, the present assessee in view of the fact
that the claimfor disruption of the bigger H U F. had
been accepted by the Tribunal. The present assessee filed
fresh returns of income on 12.4.1955 in response to notices
under Section 34 of 1922 Act. The returns originally filed
were under Section 22(1) and were filed on 18th Novenber,
1950. The assessee’s objection regarding the validity of the
assessments bei ng made under Section 34 on nerits as well as
on the point that tine for naking the assessment under
Section 34 had already expired, were rejected by the Income-
tax Oficer. He, therefore, conpleted the assessments on
8.9.1955 under Section 23(3) read with Section 34 of the
I ncome-tax Act, 1922. 'The assessee could not get any
decision in his favour either fromthe Appellate Assistant
Conmi ssioner or fromthe Tribunal and being aggrieved by
these orders, fileda Wit Petition to the H gh Court of
Al | ahabad chal |l enging the validity of the Appellate

105

orders. The -assessee was successful in the Wit and,
therefore, the appellate orders were quashed by the High
Court. The revenue having failed in'its attenpt to conplete
the assessee’s assessnments under Section 34, nade another
attenpt to assess the assessee on the basis of the voluntary
returns originally filed by the assessee on 18.11.1950 by
rel ying upon the order of the Tribunal dated 28.10.1954 and
i nvoki ng the provisions of 2nd proviso to Section 34(3). The
sai d assessnents which were conpl eted on 31st May, 1962 were
the subject matters of appeals before the Tribunal

The point before the Tribunal was whether wvalid
assessnments could be nmade for the assessnent years under
consi deration on 31st May, 1962 on the basis of the returns
filed under Section 22(1) of the Act of 1922 on 18th
Noverber, 1950. The Appel |l ate Assistant Conmm ssioner by his
order held that no valid assessnents could be made on 31st
May, 1962.

It appears that on 28th Cctober, 1950, relating to the
assessment years 1946-47 to 1949-50 in case of bigger Hindu
undivided famly, Ms Nathu Ram Jawaharlal, Jhansi, order
was passed by the Tribunal in the appeal relating'to the
assessments pending before it. It should be noted that
originally on the basis that the bigger H U F. had not been
di srupted assessnments for these years had been nade  and
appeal s relating to those assessnments were pending before
the Tribunal. The Tribunal disposed of these appeals by the
order dated 28th Cctober, 1954 and the Tribunal in the said
order had observed, inter alia, as follows;

"The assessnents for those years were (have)
necessarily to be set aside with the direction  that
fresh assessnents should be nmde, one for the period
19.5.1945 upto which the H ndu undivided famly was in
exi stence and the others on the conponent ' Hindu
undi vided families, nanely Ms Jawaharlal Mani Ram and
Bhagwan Das Sita Ram "

The Tribunal in the instant appeal out of which the
reference was nade to the Hi gh Court and out of which these
appeal s arise, after discussing the relevant facts and the
provisions of law confirmed the order of the Appellate
Assi stant  Conmi ssi oner and dismssed the appeals. As
nmentioned herei nbefore after the Tribunal had directed the
assessnments should be nade on the conponent units of the
bi gger Hi ndu undivided famly, after partition was accepted,
nanely, the assessee and Jawaharlal Mani Ram the |ncone-tax
O ficer instead
106
of proceeding on the basis of the voluntary returns already




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 14

filed by the assessee proceeded to take action under Section
34(1) (b) of the Act of 1922 and conpl eted the assessnents
for all the four years on Septenber 8,1955. The assessee
appeal ed agai nst these assessnents to the Appel | ate
Assi stant Comm ssi oner of Income-tax, but before the appeals
were taken up for hearing, the assessee noved the H gh Court
of Allahabad under Article 226 of the Constitution. On March
30, 1960, the High Court quashed the assessnent orders on
the ground that as voluntary returns filed by the assessee
were pendi ng, no proceeding could be taken under Section 34
of the Act, 1922. Thereafter the Inconme-tax Oficer
initiated proceedings on the basis of the voluntary returns.
The assessee again filed a wit petition praying for
qgquashi ng the proceedings on the ground that revenue could
not proceed against it on the basis of the voluntary
returns. This petition was rejected by the Hi gh Court and
thereafter the |Income-tax O ficer proceeded to conplete the
assessnments under Section 23(3) and passed assessnent orders
on 31st May, 1962, in respect of the four years.

The first question, is, whether the assessment could be
made under  Section 23(3) ~on the basis of voluntary returns
filed or action should have been taken under Section 34 with
the help of the second proviso to sub-section (3) of Section
34. It is well-settled that when a return of inconme is filed
by the assessee voluntarily under Section 22(1) of the Act,
1922, assessnent proceedi ngs conmmence against him and
Section 34 does not cone into play at all- so long as the
assessment proceedings remmin pending. But it was contended
that a return exhausted itself after the expiry of four
years from the end of the assessment vyear to which it
related. After the expiry of that period, no assessnent was
possible on the basis of the voluntary return. In such a
case assessment was possible wunder Section 34, if the case
was covered by the second proviso to Section 34(3).

The High Court was of the opinion that sub-section (3)
of Section 34 provides a period of limtation of four years
for assessment under Section 23/of the Act, 1922. If the
assessment proceedings comence by filing of ~“voluntary
return, as indeed these do, on the expiry of the period of
four years fromthe end of the year —in which the incone,
profits or gains were first assessabl e, such proceedings are
suspended or interrupted. But neither the proceedi ngs nor
the returns becone invalid. The H gh Court referredto the
provi sions of Section 34(3) and was of the view that since
the order was passed by the Tribunal giving direction, the
bar or limtation was lifted and
107
the assessments could be made w thout any bar or limtation
Ref erence was nmade to the decision of this Court in the case
of Commi ssioner of Inconme-tax Bormbay City Il v. Ranchhoddass
Karsondas, and in the case of Estate of the late AMK M
Karuppan Chettiar v. Conmissioner of |Inconme-tax, Madras and
Conmi ssi oner of Income-tax Madras v. M K K. R Mt hukaruppan
Chetti ar.

The High Court, on the basis of these decisions, was of
the view that assessnents could be made on the basis of
voluntary returns already filed by the assessee. W are of
the opinion that the H gh Court was right.

The next question is whether it was open to the
Tribunal to give a finding or direction in respect of the
present assessee. Reliance was placed on the decision of

this Court in Income-tax Oficer, A-Ward, Sitapur V.
Mur | i dhar Bhagwan Das. There, this court after referring to
the expression "any person" in the 2nd proviso of sub-

section (3) of Section 34 of 1922 Act observed at page 346
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of the report as foll ows.

"The expression "any person” in its wdest
connotation nmay take in any person, whether connected
or not with the assessee, whose incone for any year has
escaped assessnent; but this construction cannot be
accepted, for the said expression is necessarily
circunscri bed by the scope of the subject-matter of the
appeal or revision, as the case may be. That is to say,
that person nust be one who would be liable to be
assessed for the whole or a part of the incone that
went into the assessnent of the year under appeal or
revision. If so construed, we must turn to section 31
to ascertain who is that person other than the
appeal i ng assessee who can be |iable to be assessed for
the incone of the said assessment year. A conbined
readi ng of section 30(1) and Section 31(3) of the Act
indicates the cases where persons other than the
appeal i ng assessees mght be affected by orders passed
by the Appellate Commi ssioner. Modification or setting
asi de of assessnent nade on a firm joint Hndu famly,
associ ati-on

108
of persons, for~ a particular year may affect the
assessment for ~ the said year on a partner or partners
of the firm 'menber or nmenbers of the H ndu undivided
famly or the individual, as the case nay be. In such
cases though the latter are not co-nomne parties to
the appeal, their assessnents depend upon t he
assessnments on the forner. The said instances are only
illustrative. It is not necessary to pursue the nmatter
further. W would, therefore, hold that the expression
"any person" in the setting in which it appears nust be
confined to a person intimately connected in the
af oresaid sense with the assessnments of the year under
appeal . "
The High Court was of the view that "any person" would
i nclude the person who would be( liable to be assessed for
the whole or a part of the income that went ‘into the
assessment of the year under appeal or revision. I'n that
view of the matter, the mgjority judgnment of the H gh Court
on this aspect was in favour of the revenue. Then on the
question whether the direction for the assessnent could be
given in respect of any other year, other than the year in
which the partition took place, it was contended that
direction could be given only for the assessnment year 1946-
47. Majority judgment of the H gh Court found no force in
that contention. As this question arose directly for the
assessment years 1948-49 and 1949-50 in respect of which the
appeal s came before the Tribunal in which the directions had
been given, the High Court was of the viewthat it was
necessary for the Tribunal to give a finding withiregard to
the partition of the family and the ownership of the income
in both the appeals. The Tribunal was thus conmpetent to give
the direction. In that view of the matter, the two | earned
judges of the Allahabad Hi gh Court were of the opinion that
assessments were valid and answered the question in favour
of the revenue. Referring to the said decision which has
been nentioned in the majority judgment, Seth J. however was
of the viewthat the direction given by the Tribunal in this
case did not authorise the assessnent on the smaller Hi ndu
undivided family. Seth J. was further of the view that such
direction could only have been given in the year in which
di sruption of the bigger H U F. took place. In that view of
the mtter, Seth J. expressed dissent as nentioned
herei nbefore. W are of the opinion that the mgjority of the
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| earned judges of the H gh Court were right. Second proviso
to Section 34(3) of the Indian |Incone-tax Act, 1922
aut horised directions to be given by the Tribunal in respect
of the assessee or any person beyond four years as provided
in Section 34(3) of 1922 Act.

109

As noted before the expression "any person” in respect
of whom such direction could be given was explained by this
Court in Income-tax Oficer, A-Ward Sitapur v. Mirlidhar
Bhagwandas (supra). As nentioned in the passage quoted above
fromthe said decision, if so construed then the Court mnust
turn to Section 31 of 1922 Act to a certain who is that
person other than the appealing assessees might be affected
by the orders passed by t he appel | ate aut hority.
Modi fication or setting aside of assessnment nmade on a firm
joint H ndu famly, association of persons, for a particular
year may affect the assessnent for the said year on a
partner or partners of the firm nmenber or menbers of such
H ndu undi'vided famly or the individual, as the case m ght
be. It ~was therefore argued that it was only those types of
assessees nentioned by this Court in'the passage noted above
were the ’persons’ who coul dbe "any person" other than the
appeal i ng assessee who can be said to be liable to be
assessed and in respect ~ of whom direction mght be given,
ot herwi se such directions or provision for such directions
if the provision is so read would be ultra vires article 14
of the Constitution., W nust nake it clear that this Court
had itself made it clear categorically in the passage quoted
above that the instances givenin the above passage were
only illustrative passage nmeaning thereby that the instances
were not exhaustive. This Court made it~ clear ‘that the
expression "any person" in its w dest anplitude night take
in any person connected or not wth the assessee, whose
income for any year had escaped assessnent; but. this
construction could not be accepted, for the said expression
was necessarily circunscribed by the scope of the subject-
matter of the appeal or revision, as the case mght be. So
therefore the person nmust be one who would be liable to be
assessed for the whole or any part of the incone that went
into assessment of the year under _appeal or _revision
(Enphasis supplied). Therefore, this Court observed that
"any person” in sub-section (3) of Section 34 nust be
confined to a person intimately connected in the aforesaid
sense with the assessments of the years under appeal.

Ref erence nay be nade to the decision of this Court in
the case of Rajinder Nath v. Conmi ssioner of |ncone-tax,
Del hi, where the |I.T.O treated two buil dings as bel ongi ng
toa firmconprised of a father and his two major sons as
partners and in the assessments on the firm for/ the
assessment years 1955-56 and 1956-57 and he estimated the
cost of construction of the buildings at a higher figure
t han t hat
110
di scl osed and brought to tax the excess as incone in-the
hands of the firm On appeal, the A /A C found that the
noney advanced for the construction of the buildings had
been debited in equal shares to the father and two mgjor
sons and a nminor son and held that the firm was not the
owner of the properties and delected the addition. The
A.A.C. also observed that the 1. T.O was free to take action
to assess the excess in the hands of the co-owners. The
. T.O thereupon issued notices under Section 147(a) of the
I.T. Act, 1961 and reopened the assessnents of the
i ndi vi dual assessees (the co-owners) and included therein
the proportionate shares of the additions on account of the
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estimated excess of the cost of construction. On appeal, the
A.A.C. held that Section 147(a) could not apply but upheld
the assessments under Section 153(3) (ii) of 1961 Act. On
further appeal, the Tribunal held that Section 153(3) (ii)
could not apply because there was neither a finding nor a
direction in the earlier order of the A A C. and further
that AAA.C could not convert the assessnments nade under
Section 147(a) into those under Section 153(3) (ii). On a
reference of the questions, (i) whether the A AC was
justified in holding that the provisions of Section 147(a)
were not applicable, and (ii) whether the provisions of
Section 153 (3) (ii) were not applicable, the Hi gh Court
held that the provisions  of Section 153(3) were applicable
observing that the A A Cs finding that the properties did
not belong to the firmand, therefore, the excess anpunt of
the cost of construction could not be regarded as the incone
of the firmwas a finding which was necessary for the
di sposal of the firm s appeal and as a corollary it was held
that the 'buildings belonged to the co-owners and this
necessitated the "direction®™ to the |I.T.O that he was free
to assess  the excess in the hands of the co-owners. Dealing
with this contention, Pathak~ J. who delivered the judgnent
of this Court observed at page 20 of the report:

"The expression "another person" in the Expln
woul d include’ persons intimately connected wth the
person in whose case the order is nmade in the sense
expl ained by this Court in Mirlidhar Bhagwan Das (1964)
52 ITR 335 (SC). It is one thing for the partners of a
firmto be required to explain the source of a receipt
by the firm it is quite another for~ themin their
i ndividual status to be asked to explain the source of
amounts received by them as separate .individuals. On
such opportunity being provided it woul d have been open
to the assessees to show that the excess alleged over
the disclosed cost of construction did not constitute
any taxable incone. The finding contenplated in Expln
3, it will be
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noted, is a finding that the anmobunt represents the

i ncome of another person.”

In the instant case before wus;, applying the test
observed in that case this was a case where the facts showed
that income can belong either to the bigger H ndu undivided
famly or to the smaller H ndu undivided famly, the present
assessee along wth another smaller HUF._  and to no one
el se. Therefore a finding that it belongs or it does not
belong to the bigger H ndu undivided famly ~which had
di srupted on partition would determ ne the issue whether it
could be taxed in the hands of the present assessee. Judged
inthe light of the test laid down in Mrlidhar Bhagwan Das

(supra) and as pointed out in Rajinder Nath's “case, it
appears to us that the present assessee can be said to be a
person who would be liable to be assessed for the whole or

part of the income that went to the assessment of the bigger
H ndu undivided famly in years under appeal and is a person
intimately connected with the assessnents of the bigger
H ndu undivided family. The inconme in this case cannot be
the income of both bigger Hindu undivided fanily and the
present assessee, it must be either of these two. W are,
therefore, of the opinion that directions given in the
appeals filed by the bigger H ndu undivided famly woul d be
applicable to the present assessee.

On behalf of the assessee it was contended that only
the categories of persons referred to in Sections 30(1) and
30(3) of 1922 Act would be governed by the said expression
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"any person”

Sub-section (3) of Section 31, inter alia, authorises
the Appellate Assistant Conmissioner in case of an order
cancelling registration of a firmunder sub-section (42) of
Section 23 or refusing to register a firmunder sub-section
(4) of Section 23 or Section 26A or to make fresh assessnent
or to confirmsuch order, or cancel it and direct the
Income-tax officer to register the firmor to nmake a fresh
assessnment, as the case mmy be, or in the case of an order
under sub-section (2) of Section 25 or sub-section (1) of
Section 23A or sub-section (2) of Section 26 or Section 48,
49 or 49F, confirm cancel or vary such order. It also
authorises in case of an order under sub-section (1) of
Section 25A to confirm such order or cancel it and either
direct the Income-tax officer to nake further inquiry and
pass a fresh order ~or to  nake an assessment in the nanner
[ aid down in sub-section (2) of section 25A. The ot her cases
were cases of orders-under Section 28 or sub-section (6) of
Section 44E or sub-section (5) of Section 44F or sub-section
(1) of Section 46,
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or in case of an appeal against a conmputation of |o0ss under
Section 24, confirmor vary such conmputation, or in case of
an appeal under sub-section (1A) of Section 30 decide that
the person is or i's not liable to make the deduction and in
the latter case direct the refund of the sum paid under sub-
section (6) of Section 18.

While on these provisions it'is material to refer to
sub-section (4) of Section 33 which authorises the Tribuna
after giving both parties an opportunity of being heard to
pass such orders thereon as it thinks fit and to comunicate
any such orders to the assessee and to the Commi ssioner

The contention on behalf of the assessee is that though
the Appellate Tribunal has wi de powers as indicated in sub-
section (4) of Section 33 but the anplitude of that power is
curtailed by other provisions. |t was contended that read
with sub-section (3) of Section(34, as assessment order
could not be passed after the expiry of four years fromthe
end of the year in which the inconme, profits or gains were
first assessable and is viewof the fact that here in the
instant case voluntary returns for the years under question
had been filed by the assessee within time, after four years
no direction could be given by the Tribunal. It was,
secondl y, contended that the present snaller Hi ndu undivided
famly was not intimately connected with the assessnent of
the bigger H ndu undivided famly as contenplated by the
observations of this Court in Inconme-tax Oficer v.
Mur | i dhar Bhagwan Das (supra), this direction was of no use
and the assessnent made on the basis of this direction
cannot be avail ed of.

W are wunable to accept this contention. Firstly it
nmust be observed that the Tribunal passed the orders and
gave its direction in respect of the years concerned. These
years were the subject matters of appeal before the Tribunal
inthe case of bigger HUF. It was contended that these
direction were given subsequent to the order under Section
25A and could not affect position thereafter. W are a
unable to accept this position al so. As nment i oned
herei nbefore, the order under Section 25A was passed in
August, 1954. The bigger Hi ndu undivided fam |y had applied
for order wunder Section 25A regarding the disruption of the
H ndu undivided famly, the Income-tax O ficer rejected that
prayer. The assessee appealed therefrom In August, 1954,
this order was set aside by the Tribunal and it was held
that the bigger H ndu undivided fam |y had been di srupted.
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In as nmuch as the incone liable to be assessed on the
smal ler Hindu wundivided famly would arise only on the
di sruption of the Il arger Hindu

113

undivided famly, this direction was proper. The order under
Section 25A declares the status of the famly and the
smal l er Hindu wundivided famly becane liable to be assessed
as a result of disruption of the bigger H ndu undivided
famly. The assessnent orders however were passed based on
the previous order under section 25A but these orders were
passed for all these four years and the assessnents under
appeal for all these four years were pending before the
Tribunal in disposing of which the Tribunal gave the
direction to nmake the assessnents on the snmaller Hindu
undi vided fam ly. Therefore no question arises as to whether
for subsequent periods directions could have been given.
This is a direction clearly within the contenplation of sub-
section (3) of Section 34. Secondly, we are of the opinion
that the 'smaller Hndu undivided famly is one of the
persons which was clearly contenpl ated by sub-section (3) of
Section 34 inthe facts and circunstances of this case. The
assessability of income and the quantum of the sanme of the
present assessee was linked up with the assessability of the
bi gger Hi ndu undivided famly if the bigger H ndu undivi ded
famly was liable/'to be assessed if there was no disruption
then there was no inconme of the smaller Hindu undivided
famly. The incone in the hands of smaller H ndu undivi ded
famly could then not have been liable to be assessed. | on
the other hand it 'was the other way that there was a valid
partition, the bigger Hndu undivided famly no |onger
existed and the smaller  H ndu undivided famly would be
liable to be assessed. Fromthat point of viewit clearly
comes within the ratio of the observation of this Court in
I ncome-tax officer v. Mirlidhar Bhagwan Das (supra). Further
nore | ooked at from another point of view, though the Karta
represented the bigger Hi ndu undivided famly, all the
menbers of the bigger Hndu undivided famly, including
those who were nmenbers of the smaller H ndu undivided famly
were parties though not o0e nonmne for all” practica
pur poses, because they were |liable as nenbers of the famly
for the amount assessed. In that viewof the matter, we are
of the opinion that this direction was quite valid and woul d
be applicabl e.

The observations of this Court in the case  of
Conmi ssi oner of I ncone-tax Central, Calcutta v. National Taj
Traders are in consonance wth the conclusions reached by
us. Tul zapurkar, J. explained in the said decision the
situations in which directions could be given under Section
33B of the Incone-tax Act, 1922 where
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there was no express provision |ike sub-section- (3) of
Section 34. In our opinionin the facts of this case, the

present assessee can be said to be "any person” as indicated
in Murlidhar Bhagwan Das (supra) in Section 34(3) of 1922
Act .

The view taken by wus is also in consonance with the
observation of this Courts in the case of Conm ssioner of
| ncome-tax, Andhra Pradesh v. Vadde Pullaiah & Co.1

Ref erence was also made to a Bench decision of the
Bonbay High Court in the case of Mathuradas B. Mhta v.
Commi ssi oner of Income-tax, Poona, and a decision of this
Court in the case of Comm ssioner of Inconme-tax, U P. v.
Mohd. Shakoor Mohd. Bashir. But in view of the facts and
circunstances of the instant case before wus, it is not
necessary to deal with the said decisions.
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On behalf of the assessee, reliance was placed on a
decision of the Division Bench of Gujarat Hi gh Court in the
case of Conmi ssioner of |Income-tax, CGujarat v. Shantila
Punj abhai . There an individual Shantilal was a nenmber of the
H ndu undivided famly and also a partner of a firm The
I ncome-tax officer found that the assessee was the nom nee
of the Hndu undivided famly in the said firm and,
therefore, included the share of profits the assessee in
the said firm in the total inconme of the H ndu undivided
famly

The deci sion proceeded on the basis that the Income-tax
Act did not contenplate two different assessees in the sane
assessment year for the 'sane taxable incone. In that case
the assessee was also an assessee in his own right. In that
case the Court had observed at page 80 of the report that
there were two separate and distinct assessnment proceedings,
one in respect of the assessee in his status as an
i ndi vi dual, and the other in respect of the H ndu undivi ded
famly. The assessment proceedings in respect of the
assessee, Shantilal, were in respect of his income arising
fromhis self-acquired and separate property. The assessnent
proceedi ngs agai nst the Hindu undivided famly, were
proceedi ngs against ‘the entire entity, and though the
assessee, Shantilal, was a nenber of the famly, the
assessment was on/the incone derived by the Hi ndu undivided
famly from the property or business of ‘the said Hi ndu
undi vided famly. In that
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assessment, the ilncome accruing and arising from the
separate property of the assessee, Shantilal could not be
assessed, as the business carried on by the asseseee,
Shantilal, was not the business of the H'ndu undivided
famly. The Incone-tax Oficer held that Shantilal was the
nom nee of the H ndu undivided fanily, meaning thereby that
the business belonged to the Hindu undivided famly and it
was that conclusion of the Incone-tax officer which was
reversed by the Tribunal. The Tribunal holding that the
revenue had failed to prove that the assessee, Shantilal was
the nonminee of the famly, in other words, that the incone
arising fromthe firm s business was the income of the Hi ndu
undi vided fam ly. The direction given by the Tribunal was on
the question which was between the revenue and the Hi ndu
undivided famly and the only finding that could be given by
the Tribunal was between the two parties, nanely, the Hindu
undi vided fam |y and the revenue and not betweenthe revenue
and the assessee. Shantilal, who was not an assessee nor a
party to those assessnment proceedings. Therefore, if any
action had to be taken in consequence of the finding or the
direction given by the Tribunal, that action could be taken
not agai nst the assessee, Shantilal, but agai nst the Hi ndu
undivided family. As would be apparent, the facts of that
case were entirely different.

Here in the instant case the proceeding against the
assessee in the present case could be taken only if there
was di sruption of the H ndu undivided famly. Therefore in
the assessnment of Hindu undivided famly. viz. if the bigger
H ndu undivided famly was considered to be an existing
entity then in such a case the assessnent against the
present assessee could not be sustained. If on the other
hand the assessment on the bigger H UF. could not be
sust ai ned because there was disruption of the famly as
contended for by the bigger Hi nud undivided fanily then only
the present assessee could be assessed. In that view of the
matter, we are of opinion that the present assessee can be
said to be. a person other then the appealing assessee woul d
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be affected by the order concerned and would conme within the
neani ng of "any person" as explained by this Court in the
case of Income-tax officer v. Mirlidar Bhagwan Das (supra).

Decision of this Court in the case of Conmi ssioner of
I ncome-tax, Punjab, Jamu & Kashmir and Hi machal Pradesh v.
S. Raghubir Singh Trust was relied on behalf of the
assessee. There the res-
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pondent trust <created by R filed its return of incone for
the assessment year 1954-55. Holding that the trust was
invalid, the Incone-tax officer assessed the income of the
trust in the hands of R R carried the matter in appeal and
ot her proceedings and ultimately the H gh Court held that
the trust was valid and the inconme was the inconme of the
trust and not of R The |.T.O issued a notice on 19th
Sept enber, 1961, under Section 34(1)(b) of the Indian I.T.
Act, 1922, to reopen the assessnent of the trust. The trust
claimed that the notice was 'barred by limtation. The
Tri bunal accepted the claim and held that trust was a
stranger to  the proceedi ngs for the assessnent of R and the
second proviso to Section 34(3) did not save t he
reassessnent proceedings initiated against the trust from
the bar of limtation and the H gh Court, on a reference,
agreed with the Tribunal. On appeal to this Court it was
held, affirmng the decision of the Hi gh Court, that even
though the finding of the Hgh Court that the incone
bel onged to the trust and not to R was a finding necessary
for disposing of the reference in favour of Rand it was a
"finding", but the trust was a  stranger to the assessment
proceedi ngs of R and not "any person"” within the nmeani ng of
the second proviso to Section 34(3) and, therefore, the
second proviso to Section 34(3) was not attracted and the
reassessnent proceedi ngs against the trust were barred by
time. That decision nust be understood in the facts of that
case. The settler and the trust cannot be said so intimately
connected as to come wthin the ratio of Mirlidhar Bhagwan
Das’s case. The Court found that assessee trust coul'd not be
said to be intimtely connected with the assessnent of
Raghubir Singh. As a result of the trust deed failing, there
may be nunerous situations viz., there night be resulting
trust or it mght be that the trust  property would go to
ot her beneficiaries. It is not necessary for us to explore
or explain those possibilities. But in the facts of this
case, we are of the opinion that whether the inconme of the
smal l er Hindu wundivided famly, nanely the present assessee
isliable to be taxed is so intimately or inextricably
linked up with the question of assessability of bigger H ndu
undi vided fam |y, which again is dependent upon the question
whet her there was disruption of bigger Hindu undiyvided
famly and that being the very subject-nmatter of appeals in
the four years in which this direction had been given, we
are of the opinion that directions given in this case are
valid and would save the assessnents against the assessee
for the two years in question

In the aforesaid view of the matter, we are of the
opi ni on that
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the mpjority of the |earned judges of the H gh Court were
right in their conclusions and the question was correctly
answered by the majority of the |earned judges of the Hi gh
Court. The appeals therefore fail and are dismssed wth
costs.
H S K Appeal s di snmi ssed.
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