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ACT:

U P. Industrial Establishnments (National) Holidays Act,
1961--No provision for paynment of wages for festiva
hol i days- - Whet her payable in the facts and circunstances--of
t he case.

HEADNOTE:

An industrial dispute arose between the appellant ‘and its
workmen as to 'whether the enployers were required ' to pay
wages for the festival holidays allowed to their worknen in
a year. The appellant contested the worknen’'s claim mainly
on the grounds that neither in lLaw nor in practice was there
any provision for festival holidays with wages, ‘that the
appel lant was already paying wages for three holidays

allowed to the workmen under t he U. P I ndustria
Establ i shment (National Holidays) Act, 1961 and that in the
entire region in which this mll is situated, no textile

m || pays wages for festival holidays. The mll was ~stated
to be an unecononmic unit and, therefore, not in a position
to b@ an extra burden. The worknen, on the other band, in
their separate witten statenents, filed through three
Uni ons. pleaded that the grant of holidays w thout wages was
illegal and against social justice. |In their rejoinder. the
appel | ant pl eaded that the holidays nentioned by the Unions
were (,ranted because the worknmen had denanded the sane and
those holidays were substituted by other days in -lieu of
hol i days and as they were paid for the days on which they
worked on account of those holidays there was no |oss of
wages caused to them

The Tribunal by its award nade the appellant liable to pay
to their daily-rated and piece-rated worknen for 17 festiva
hol i days, besides three national holidays, plus arrears, on
the ground that the Secretary of,the appellant mll admitted
that the festival holidays were paid holidays in the sense
that workers were allowed to work on their unpaid rest days
in substitution of the said festival holidays. The
appel l ant being aggrieved by the award presented a wit
petition before the H gh Court which was disnissed by a
single Judge. Special leave to a Divisional Bench of the
H gh Court was dismissed in limne, but the Bench certified
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the case to be fit for appeal to this Court. The appellant
was held entitled to certificate either under cl. (a) or
cl. (b) of Art. 133(1) of the Constitution on the ground
that value of the subject matter of dispute or claim

The respondent in the Supreme Court objected to t he
conpetence of the certificate on the ground that though the
judgrment of the Division Bench was- one of affirmance the
certificate did not disclose on its face the existence ' of
any substantial question of |aw

Thi s objection was uphel d but as the case was considered fit
for special |eave, on oral request special |eave was granted
on the condition that the appellant would file a forma
application for special |leave acconpanied by an application
for condoni ng the del ay-

911

Al'l owi ng the appeal on the nerits,

HELD : By reading the statement of the Secretary of the
appel l ant = along- w th the pleadings as disclosed in the
respective statement of cases of the parties, it is not

possi bl e tobold that the appellant had admtted that the 17
festival holidays were being given by themas paid holidays
di spensing with the enquiry into the question referred for
adjustnment to the Industrial Tribunal. Even the worknmen did
not plead that the festival holidays were treated as paid
hol i days.

The Secretary’'s statenent that no festival holidays were
paid in the sense that the workers were allowed to work on
unpaid rest days in substitution of the 'said festiva
hol i days. This statenent clearly explains that sense in
which the Secretary nmeant to say that the festival holidays
were paid. The facts contained in the explanation lead to
the only conclusion that festival holidays are not paid as
the festival holidays are. This statenent read wth the
detail ed explanation could not |ogically serve as a ground
for ignoring the unequivocal denial in the witten state-
nment . The industrial Tribunal, was therefore, wong in
holding that the statenment nmade by the Secretary ' was an
adm ssion on behal f of the appellant. The |earned  single
Judge also missed the real point and held  that t he
Secretary’s statement constituted an adm ssion ~and al
"facts evidence was therefore, excluded. The Division Bench
fell into the, sane error in summarily dismssing the appea
inlimne. (920 A-EJ

(ii) The U.P. Industrial Establishnments (National Holidays)
Act, 1961 and rules provide for paid National Holidays but

that Act dotes not deal wth festival " holidays. In
determ ning the nunmber of paid festival holidays per year
certain facts, like custom practice and uniformty in_ the

industry without prejudicially affecting efficiency and
i ncreased produCtion are sone of the relevant factors to be
taken into account. The question affects national - econony
and does not remmin confined only to the establishnent
concerned but has its inpact on other concerns as ‘well.
This aspect has been conpletely ignored by the, Industrial
Tri bunal . Further the Tribunal proceeded solely on the
basis of msreading of the Secretary’'s statenent. thereby
ignoring the plea taken by the appellant. There is. thus
the mani fest error of |aw apparent on the fact of the record
which resulted in grave failure of justice, because evidence
on the only material point was illegally shut out. [921 A
The District Board (afterwards Zila Parishad Allahabad v.
Syed Tahir Hussain & ors C.A No. 57 8 of 1963 decided oh
July 23, 1965,

Shiri Durga Prasad & Anr. v. The Banaras Bank Ltd., [1964]
1 SSCRA475. preferred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1611 of 1968.
Appeal fromthe judgnment and order dated Decenber 5, 1966 of
the Allahabad Hi gh Court-in Special Appeal No. 760 of 1966
and Petition for Special Leave to appeal- (civil) No; 676 of
1972,

912
V. M Tarkunde, J. P. CGoyal; and Sobhag Mal Jain, for the
appel | ant .

E. C Agarwala and A. T. M Sanpat, for respondent No. 2
The Judgrment of the Court was delivered by
Dua,J. The follow ng dispute between Ms.Bijli Cotton MIIs
(P) Ltd., and their worknen was referred to the Industria
Tribunal 11, U P. for adjudication
"Shoul d the enmpl oyers be required to pay wages
for the festival holidays allowed to their
worknmen in a year ? If so, from which date and
with what other details ?
According to the workmen the enployers had been giving 17
festival holidays to their workmen in a year and though
those hol i days shoul'd have been paid ones the enpl oyers were
not maki ng any paynent.
The dispute was originally espoused at the instance of
Hat hras Mazdoor Panchayat but later three other unions
nanmely Sooti M| Mazdoor Panchayat, Congress Mazdoor Sangh
and Suti MII| Karmachari Sangh were al so accorded right of
representation on their applications. The “enployer mlls
contested the claimon various grounds. ~The plea on the
nmerits in substance was to the effect that neither in |aw
nor in practice was there any provision for ‘festiva
hol i days with wages. The MII, it was averred, was | already
paying was for three holidays allowed to the workmen under
the U P. Industrial Establishments (National Holidays) Act
(U P. Act XVIIl of 1961) and in the entire Agra region in
which this MIIl is situated to textile ml|l pays wages for
festival holidays. . It was added that the MIl was an
uneconom ¢ unit and was not in a position to-bear any extra
bur den. The Congress Mazdoor Sangh, the Sooti M1l
Karmachari Sangh and the Hat hras Mazdoor —Panchayat filed
separate witten statenents on behalf of the worknen and
pl eaded that the grant of holidays w thout wages was ill ega
and agai nst social Justice.
The enployer MII filed rejoinder statenent to the witten
statements of all the Unions, pleading that the holidays
mentioned by the Unions were not allowed to the workmen at
the enployer’, initiative but were _granted because the
wor knmen denmanded the sanme and these hol i days wer e
substituted by other days in lieu of holidays, and-as they
were paid for the days on which they worked on account of
these holidays there was no Toss of wages caused to the
wor kren.
On july 15, 1965 the parties made their statenments under,r.
12 of the UP. Industrial Disputes Rules, 1957, which
provi des
913
for procedure at first. sittings of die Tribunal requiring
the parties to state their respective cases. Shri M P
Jaiswal, on behalf of the enployers adnmtted that the
conpany gives 17 festival holidays to all its enployees, 15
of which are; those nentioned in the witten statement of
the Congress Mazdoor Sangh and two others being Sankranti
and Bal dev Chat observed on Bhadon Sukla Chat. Al  these
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hol i days were stated by himto be paid holidays in the sense
that the workers were allowed to work on their unpaid rest
days in substitution of the said festival holidays. The
unpaid rest days were the. same as those provided and
observed wunder S. 52 of the Factories Act as unpaid
holidays. It was admitted that the nonthly raters were paid
for 365 days in a year whereas piece-raters were paid
according to the quantum of work done by them on working
days in a nonth. The national holidays given by the
enpl oyer are not substituted on any rest day and if any
national holiday falls on a rest day the enployer pays
single day’'s wages if no work is done. If a holiday is
substituted on rest day then only one day’'s wages are paid.
After this statenent four representatives of the contesting
uni ons stated that whenever the managenent takes work, from
the workers on a rest day only one day's wages are paid and
it was enphatically denied that  holidays were substituted on
a rest day. Monthly raters, accordi ng to t hese
representatives, get their wages for all 365 days.
After these statenments the Presiding Oficer of the Tribuna
put the following questionto Shri Jaiswal

Q : Wether the festival holidays observed in

the MII are paid or unpaid ?

A : They are paid holidays and paynent is nade

by substitution as stated earlier.
Thereafter it appears that the workmen did not I|ead any
evidence but Shri M P. Jaiswal, Secretary  of the MIlls
appeared as a witness on behalf of the enployer. He filed
two charts showi ng the festival holidays observed in ,he
MIlls in the year 1964 and upto July, 1965. ~He proved these
charts stating that they bad been prepared fromthe MIIs’
Muster Rolls and that they were true copies correctly
prepared fromthe records of the MIIs. These two charts
were marked as Ex. E-1 and Ex. E-2. )Wien the ' witness
tried to depose about the holidays in the Kanpur Textile
MI1lls, the question was disallowed. ~ Wile cross-exam ned by
Shri  B. D. Seth, on behalf of the workmen, M. Jaiswa
stated that in Ex-E-1 only two holidays for Holi were
substituted, one on February 23, 1964 and the other on March

1, 1964, the remmining two not being substituted. In the
case of Diwali also. two holidays were

914

substituted | eavi ng unsubstituted the remai ni ng t wo

hol i days. On bei ng" cross-exam ned by Shri O P. Gautam al so
on behal f of the work-men the witness stated that in 1965 as
well only two holidays on account of Holi were substituted,
the remaining two being un substituted. In the  preceding
years also the position was stated to be the sane in regard
to Holi holidays.
The following :two questions and answers nay also  be re-
pr oduced
Q : Wen you take work on Sunday which is a
weekly holiday on which date you give the
festival holiday ?
A : As such we do not give the weekly rest day
on the day on which the festival falls wthin
the limts allowed under the Factories Act.

O : Is there any lint for festival holidays
in Factories Act ?

A : There is no such limt nor any such
direction in t he Factori es Act . For
substitution there is a restriction in

Sections 51 and 52 of the Factories Act.
Exhibits E-1 and E-2 show festival holiday for the year 1964
and 1965 and these charts corroborate the answers elicited
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from Shri Jaiswal that for Holi and Diwali only two days on
whi ch substitution was all owed were paid for, the renaining
two hol i days bei ng unpaid.
It my be pointed out that ;the Tribunal, after the
statenments of the parties under r. 12, framed the follow ng
i ssue :
"Whether the festival holidays are given to
the work-. nenin the form of substituted
hol i days on weekly rest days ? If so are the
wor kmen ot her than the nmonthly raters entitled
to only one day's wages or two days’ wages
i.e., one day’s wages for the work done on the
weekly rest day and one day’'s wages for the
substituted holiday ?"
It appears that the |l anguage of this issue was not objected
to by either party and this appears to be the real crux of
the controversy which energed after the statements of the
parties requiring decision by the Tribunal. It was not
di sputed 'before the Tribunal that the enployers had been
giving 17 festival holidays to all the worknmen besides three
nati onal holidays. The plea taken by the enployers in their
pl eadi ngs that the holidays are not paid holidays was in the
opi nion of the Tribunal given the go-by in the
915
statenment of Shri Jaiswal recorded under r 12 on. July 15,
1965. The Tribunal’ then dealt with that statement and
observed that after that statenent it was for the, enployers
to show how paynent for the festival holidays Was made by
them To reproduce the words of the award
"In the witten ‘statement wthout stating
whet her the festival holidays were paid or
unpai d they pleaded that neither in law nor in
practice there was any provision for festival
holidays wth wages and that in the ‘entire
Agra Region no textile mll was paying wages
for the festival holidays. Oiginally it

appeared that the enployers wanted to

set up

that the festival holidays were unpaid but at
the time of the statenent under rule 12, Shr
Jai swal took a contrary position and stated
that all the festival holidays were paid
hol i days and t he paynent was nmade in the sense
that they were substituted on rest days. I
have already shown how this statenent is in-
correct and no inpartial nmind will be wong in
dr awi ng a legitimte inference that t he
pur pose of the enployers in setting up
i nconsi stent pleas or in giving in-consistent
statenents was only to conceal the truth/or it
nmay be that the purpose was to confuse the
i ssue."

A little lower down, after observing that Shri Jaiswal was

not the kind of wi tness who would give straight answers to

strai ght questions and that the witness had to be warned for

this attitude observed
"From the enpl oyers own pl eadi ngs t he
statenment of Shri Jaiswal recorded under rule
12 and his deposition, it is evident that 17
festival hol i days besides three Nat i ona
Hol i days are all paid holidays but t he
enpl oyers had been wongfully depriving their
wor knmen of their dues in this behalf."

The Tribunal, while dealing with the case of nonthly raters

observed that they were not entitled to the relief because
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they were paid for all the 365 days in a year. The case of
daily raters or piece raters being different (they were paid
according to the nunber of days on which they worked or the
guantum of work thev turned out) they were held entitled to
festival holidays with wages. Daily raters were accordingly
held entitled to paynent on the basis of their daily wage
whereas piece raters were held entitled to get the average
earning to be calculated on the basis of the average of the
last one nonth imediately preceding the holiday. The
relief granted. by the award was stated thus
"My award, therefore is that the enployers
shal | pay wages to their daily rated and piece
rated Worknen
946
for 17: ~festival holidays besides, three
Nati onal Holidays, i.e., to each or their
wor kmen who: are daily raters and piece raters
wi-th effect, from the 1st January, 1965. For
the holidays which have accrued, fromthe 1st
January 1965 fill the date of enforcenent of
the award and’ which are. given in the |list
Ex. E-2 the enpl oyers shall pay the arrears
and in futureall the. festival’ holidays and
Nati onal Holidays shall be paid for. If the
enpl oyers substitute festival holidays on a
rest day, for that day they shall. pay double
t he wages."
The appel l ant, feeling aggrieved by this- award, presented a
wit petition in the Allahabad High Court under Art. 226 of
the Constitution conplaining that the Industrial Tribuna
had m sread’” and msinterpreted the statenent of the parties
recorded under r. 12 particularly the statement of- Shri
Jaiswal. It was also averred that the question of festiva
hol i days depends on so nany other factors particularly
custom and usage and the Industrial Tribunal had conmitted a
serious error in shutting out evidence in regard- to the
practice prevalent at Kanpur in respect of the custom and
usage regarding festival holidays in the textile  industry

there. The main textile industry in the State of Utar
Pradesh accordi ng to t he appel lant’ s aver nent is
concentrated at Kanpur. The al |l eged admi ssion by Shri

Jai swal contrary to the appellant’s pleading and contrary to
the case set up by both parties could: not be conclusive and
the Industrial Tribunal illegally based its finding on such
al | eged adni ssi on.

The High Court dismssed the wit petition holding that it
was open to the Industrial Tribunal to allow or disallow any
guestion which it considered relevant or irrelevant and the
Hi gh Court, in exercising its jurisdiction under Art. 226 of
the Constitution, could not go into the correctness or
ot herwi se of the order disallowing a particular question to
be put to a witness such function being vested only in an
appel | ate court. The grounds that the Industrial Tribunal
had m sread the statenment of Shri Jaiswal in holding that,
he had made an admi ssion that 17 paid festival holidays were
being allowed to the worknen was also considered to be
impermissible in the Hgh Court in wit jurisdiction because
t hat pertains to the appreciation of evidence. The
statement made by Shri Jai swal under r. 12, according to the
Hi gh: Court, was capable of the interpretation that it
contained an adm ssion that the enployers were giving 17
pai d festival holidays to their worknen. Not bei ng
satisfied that three inpugned award suffered fromany error
of jurisdiction or fromany manifest, error of lawthe wit
petition was di snm ssed.
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Speci al appeal formthe judgnent of the |earned single Judge
to a Bench of two Judges was summarilly dismssed, on
Decenber

917

5, 1966, However, |eave to appeal to this Court was granted
by the Divisional Bench on February, 16,1968, the petitioner
having been held, to. quote the words of the H gh Court
"entitled to a certificate. either under cl. (a) or, (b), of
Art. 13 3 ( 1) of the Constitution". The H gh Court also,
certified "that the value of the subject matter of dispute
before the High Court and in appeal is not less than Rs.
20,000/-; alternatively, it is certified that the judgnent
of this Court involves directly or indirectly a claim res-
pecting wages anounting to nore than Rs. 20,000/-.",

Before, us the respondents raised, an objection that the
certificate granted’ by the High Court was inconpetent and,
therefore, should be cancelled.. Qut attention was drawn to
Art. 133(1),(a) and- (b) of the Constitution and it was
poi nted out that the High Court missed that part of sub-Art.
133(1) where it is stated that " where the judgnent, decree
or final  order appealed fromaffirms the decision of the
court imediately below in-any case other than a case
referred to in sub-clause (c), if the High Court further
certifies that the appeal invol ves sonme substantial question
of law. " Merely because the value of the subject matter in
di spute is nmore than Rs. 20,000/-, the respondent contended,
it does not by itself justify the grant of - a certificate

under c¢l. (a) or cl. (b). In the application for the
requisite certificate the prayer included cl. (c) of Art.
133(1) as well, but apparently at the time of arguments the

subm ssion was confined to cls. (a) and (b) al one.

The appellant, when faced with this difficulty, submtted
that this Court should, on its oral request, grant  specia
| eave to appeal after condoning delay and it also filed a
formal witten application for special |eave to appea
acconpanied wth an application for condonation of delay.
For adopting such a course the( appellant relied on an
unreported decision of this Court in The D strict / Board
(afterwards Zila Parishad), Allahabad v. Syed Tahir Hussain
& ors. (1) There the appellant had cone to this Court on a
certificate purporting to have been granted under Art. 133
of the Constitution. At the time of hearing it was objected
on behalf of one of the respondents there that t he
certificate could only be granted if there was a substantia
guestion of law and since the certificate did not disclose
on its face the existence of any such question, the appea
was i ncompetent. This Court, in view of its wearlier
decision in Shri Durga Prasad & anr. vs. The Banaras- . Bank
Ltd.(2), sustained this objection and in the absence  of a
certificate of the High Court showi ng the existence of sone
subst anti al gquestion of Jlaw held the appeal to be
i nconpetent. The appellant in, that case when faced with a
simlar situation, had nmade an oral request praying for
speci al | eave, undertaking to. file a witten

(1) C A No; 578 of 1963 decided on July 23, 1965.

(2) [1964] 1 S.C.R 475.

918

petition for that purpose supported by an affidavit and
acconpanied by an application for condonation of delay.
This Court considered the case to be fit and proper for
granting special |eave which granted on oral prayer but the
appellant there W directed to file special leave petition
in this Court within a week. The appellant in the present
case also filed during the course of hearing special |eave
petition no. 676 of 1972 duly supported by an affidavit and
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Cvil Mscellaneous Petition no. 1319 of 1972 wth a
supporting affidavit praying for (i) condonation of delay,
(ii) treating court fee paid on C.A No. 1611 of 1968 as
court fee on special |leave to appeal and (iii) the security
deposit. in the earlier appeal being treated as security in
the special |eave appeal. We heard all the matters
t oget her.
We consider the case to be covered by the precedent cited
and accordingly held the certificate granted by the High
Court to be inconmpetent and, therefore, liable to be
cancel | ed. Wth the cancellation of the certificate C A
no. 1611 of 1968 nust be dism ssed; but in the circunstances
there would be no order as to costs.
Wth regard to the prayer for granting special Ileave to
appeal there can be no dispute that this Court is fully
conpetent to entertain this prayer and if the cause of
justice so denmands, to grant-.the same and consider the
speci al leave to, appeal on the nerits. Article 136 is
couched in very wide terns and it vests this Court wth
di scretionary power for setting right grave injustice in fit
cases. ln Shri Durga Prasad’' s case (supra), this Court,
having regard to all the circunstances, did not consider
that to be a fit case for granting special |eave to appea
whereas in the later case of the District Board (afterwards
Zila Parishad) Allahabad (supra), it may be recalled, this
Court granted special |eave to appealr on oral request,
directing, that a formal special |eave application be filed
within a week. After considering all the circunstances we
consider the present case to be fit for granting specia
leave to appeal and for condoning the delay. We order
accordi ngly. The appellant, however, nmust pay  full court
fee payable within two weeks but the security  already
deposited in C A No. 1611 of 1968 my be treated as
security in the special |eave  appeal. The result,
therefore, is that now we have the fresh appeal by specia
| eave before us for decision.
The appellant’s |earned counsel drew our attention’ to the
statenents of the respective cases of the parties before the
Industrial Tribunal and also to the statement of Shri
Jai swal under r. 12. In our viewthe statement of Shr
Jai swal had, as a matter of law, to be read as a whole and
also in the back ground and along with the pleadings as
disclosed in the respective statenents of cases of the
parties in order to wunderstand whether Shri Jaiswal’s
st at enent

919

amounted to, a clear and conscious adm ssion elimnating a
crucial, part of the controversial issue. Reading them as’
a whole we do not consider it possible to hold that the
appel lant had admitted ,that the 17 festival holidays were
being given by. themas paid holidays dispensingwith the
enquiry into the question referred for adjudication to the
i ndustrial Tribunal

It may in this connection be pointed out that the rea
purposes and object of r. 12 is only to pinpoint the
precise. controversy by requiring the, parties to state
their respective cases at the very first sitting of the
Tri bunal . This statenent is not like the testinony of a
wi tness, part OF which can be accepted and thereat rejected.
11 was only in the nature of a supplenentary pleading
designed mainly to renove vagueness and to clear anbiguities
or indefiniteness in the pleadings. This statenment had,
therefore, to be read and considered as a whole. If it was
consi dered unsatisfactory in some respects this factor could
be taken into account in appreciating the pleadings and
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evidence led in the case while coning to the final decision
but it could not debar the appellant fromleading evidence
on the controversial issue as if such issue did not arise.
It is noteworthy that even the worknen did not plead that
the festival holidays were (treated as paid holidays but no
payment was as. a matter of fact being nade.

The holidays were of course allowed to the worknen but the
witten statement on behal f of the appellant unequivocally
denied that there was any provision in |law or practice for
allowing festival holidays with wages and it also denied

that in the Agra region where the appellant’s mll is
situated any textile ml|l was paying wages for festiva
hol i days. The appellant MIIl it was enphasi sed could not be
treated on a different footing. It was further pointed out
that the appellant MII was a highly unecononic mll an,-,
was not in a position to take any extra burden. The

statement made by Shri Jaiswal under r. 12 could on no
reasonable hypothesis be considered to have replaced this
unequi vocal and clear plea. It is true that Shri Jaiswa
tried to be sonewhat clever by stating that the festiva
hol i days ~were paid in the sense that the workers were
allowed to work on unpaid rest days in substitution of the
said festival holidays. But this statement clearly explains
in unanbiguous terns the sense in which Shri Jaiswal neant
to say that the festival holidays were paid. The facts
contained in the explanation lead to the only conclusion
that festival holidays are not paid as- 'the Nationa
Hol i days are. This statement read wth the detail ed
expl anati on which constitutes “its real core could not
logically serve as a ground for ignoring the unequivoca
denial in the witten statenent particul arly when even the
workmen did not set up this case. The Industrial  Tribuna
had, in our opinion, erroneously

920

ignored the real plea and had onthe basis of this nanifest
blatant error, which is clear on the face of the record,
di sal | owed the evidence on the question of the practice and
custom in the textile ’industry in Kanpur. In  Shri
Jaiswal's statenment we find a clear distinctiondrawn that
three National Holidays were paid holidays and the other
festival holidays were such for which the workers were
allowed to work on substituted rest days. It was also
clearly nentioned in that statenent that if a holiday is
substituted on a rest day then the workmen gets only one

day’s wages. This inportant part of the statenent was
virtually ignored by the Tribunal. The facts being clearly
stated, in our view, the Industrial Tribunal was~ wong in

law in holding that the appellant’s witten plea was
nodi fied by reason of the statenment under r. 12 or /that
there was a clear adm ssion superseding the earlier /plea.
The | earned Single Judge of the Hi gh Court, in our < opinion

al so mssed the real point; and if the real plea was ignored
and it was erroneously held that Shri Jaiswal’'s statenent
under r. 12 constituted an adm ssion overriding the earlier
plea and as a result evidence on that plea was excluded,
then it was an eminently fit case for interference under
Art. 226 of the Constitution, the error being gross and
pal pabl e which was nanifest on the face of the record and
the sanme having resulted in failure of justice by excluding
evidence on the mps vital- point. The Division Bench on
speci al appeal fromthe judgnment of the | earned single Judge
fell into the sane error in summarily dismissing the appea

in limne wthout even recording a speaking order on the
cruci al point of substance arising in the case which went to
the root of the matter.
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The question of festival holidays requires consideration
from several aspects. Enployers and workers have always
differed in their suggestions about the Ilevel at which
uniformty in the nunber of holidays should generally be
achi eved. In the Report of ,the National Comm ssion on
Labour prepared in August, 1969 we find at p. 105 that the
workers’ organisaitions generally favour a minimumof 7 to

12 pai d hol i days in a year wi t hout mai nl y any
di fferentiation as bet ween di fferent cat egori es of
enpl oyees. Enpl oyers, on the other hand, feel that the

nunber of paid holidays enjoyed by workers in India is
already on the high side, and, 'therefore, uniformty should
be achieved at a nuch lower level. The opinion of the
Conmi ssion contained, in its Report supported the view of
its Study Group on Labour Legislation which reconended three
pai d National Holidays viz. 26th January (Republic Day, 15th
August (I ndependence Day) and 2nd Cctober (Mahatma Gandhi’s
Birth /Day) and five paid festival holidays as may be fixed
by the appropriate Governnent in consultation with the
representatives, ~of enployers and enpl oyees. The Report
al so suggests that there is a trend  towards industry-wi se
uniformty in

921
the mtter of holidays, as in the case of jute and coal
Incidentally it may be nentioned that in. UWP., the UP.
I ndustrial Establishnments (National Holidays) Act No. XVl
of 1961 and rul es made under s. 9 thereof provide for paid
Nati onal Holidays but that Act does not deal with festiva
hol i days.

In the case before us, according to the appellant, the 17
festival holidays as directed by the award would inpose on
the appellant industry an additional burden to the extent of
about Rs. 1,49,600 as was stated in the order of the
Al | ahabad Hi gh Court while granting |l eave. Custom practice
and uniformty in the industry wthout prejudicially
affecting efficiency and increased production are sone of
the rel evant factors which have to be taken into account in
determ ning the number of paid festival holidays per / year
The question affects national econony and the present
instance may well be cited in futurein deciding simlar
guestions in other allied concerns in the region. The
effect of such instances, therefore, does not remain
confined only to the establishment concerned but has its
i mpact on other concerns as well. This aspect -has been
conpletely ignored by the Industrial Tribunal ~ which has
proceeded solely on the basis of the statement ~of Shr
Jaiswal as interpreted by it. This statement being the sole
basis of the Tribunal’s conclusion if it is not possible to
read in this statenent any adm ssion having the  effect of
giving up the only crucial plea that the workmen have no
right to 17 paid holidays than this is clearly a msreading
of that statenent and the Tribunal’s order nmust be held to
be tailed by a manifest error of law on the face of the
record which has resulte in grave failure of justice as
evidence on the only material point in issue was illegally
shut out. 1In our view, the High Court also fell into the
same error and did not apply its nind to the real point
whi ch arose for decision in the case. W accordingly allow
this appeal, set aside the orders of the H gh Court and of
the Industrial Tribunal and remt the case back to the
Tribunal for a fresh decision on the nmerits after permtting
the parties to lead rel evant evidence in accordance with | aw
and in the light of the observations nade above. As the
whol e troubl e arose because of the unsatisfactory nature of
the statement made by Shri Jai swal, who was also found by
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the Tribunal as a person who was not inclined to give
strai ght answers to straight questions, it is only just and
proper that the appellant should pay the respondents’ costs
both in this Court and in the High Court. The court fee, as
already directed, nmust be paid by the appellant within two
weeks.

S.C Appeal all owed
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