http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

CASE NO. :
Appeal (civil) 3125 of 1997

PETI TI ONER

MJUZAFFARPUR HOMOECOPATHI C COLLEGE & HGOSPI TAL, KHABRA & ANR.
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DATE OF JUDGVENT: 17/ 09/ 2001

BENCH

S. Rajendra Babu & Doraiswany Raju.

JUDGVENT:

J UD GME N T
RAJENDRA BABU, J.

The appel | ant - Col | ege before us was granted recognition/affiliation
to give training in or inparting courses in homeopathic system of
nmedi ci ne |l eading to grant of diplom, graded degree and degree by a
notification issued by the Bihar University on 19.6.1985. Pursuant to
this notification on 16.8.1985 the appellant-Coll ege deposited a sum of
Rs. 50,000/- only with the Bi har University towards Reserve Fund of the
Col l ege. A comuni cation was al so-sent by the Bihar University to the
Secretary, Central Council of Hormoeopathy, New Del hi (for short the
Council] to recognise the BHVS, that is, Direct Degree Course and
BHVS, that is, G aded Degree Course of the Bihar University and to
enter the sane in the IInd Schedule to the Honpeopat hy Central Counci
Act, 1973 so that the degree obtained fromthe Bihar University is valid
t hroughout the country which was acceded to by the Council on
6.2.1986.

A batch of cases was filed before the High Court in CWJ.C 4343
of 1993 and 4169 of 1993. The appel |l ant-Col | ege, it appears, was
i npl eaded as respondent in those proceedi ngs but no notice was served
upon them However, while disposing of these wit petitions on
18.11.1993 the Hi gh Court observed that since 1973 no institution can
claimto have either been affiliated or granted recognition by the University
in the Faculty of Honpeopathy either under the University Act or the State
Board Act.It is not in dispute that the State Governnent has not granted
any perm ssion to any Institution so far permtting those to undertake
i mparting of any course of study in Honoeopathy or to admit students to
any such course.By no stretch of immgination, it can be said that on the
date of enforcenent of the State Regul ation Act, any institution was having
any order of affiliation or recognition with the respondent Bihar
University in its favour in exercise of any of the statutory provisions. The
H gh Court directed the State Governnent, the University and the
Council should finally dispose of the matter relating to grant of affiliation
to Honoeopat hy Institutions, which claimto be pre-existing within a
time frane fixed by it. Pursuant to which an order was nade by the
respondent - Uni versity stating that the University has a legal difficulty to
publish the results or issue any certificate or mark-sheet against the
aforesaid directions of the H gh Court of Patna.

Speci al Leave Petitions were filed before this Court in Special Leave
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Petition Nos. 6571 of 1994 and 7389 of 1994. This Court by an order
nmade on 18.4.1994 di sposed of the matter as foll ows :

In these matters the question urged by counsel was that the Hi gh
Court committed a factual error in assuming that the Coll ege was
not affiliated to any University nor had it received the perm ssion
of the State Government and, therefore, the petitioners were not
entitled to any relief. An attenpt was made by counsel to show
that the factual position was just otherwi se. |In exercise of
jurisdiction under Article 136 of the Constitution, this Court is
| oathe to go into disputed questions of fact. If the High Court has
based its judgnment on an erroneous prem ses the proper course is

to have that corrected by way of Review Petition. W would,
therefore, permt the petitioners to nove a Review Petition within

15 days fromtoday and if that is done the H gh Court will, w thout
rai sing the question of linitation, determ ne and deci de the Review
Petition on nmerits. In so far as the request of the 3rd party Dr.

Arjune Pandey is concerned, it would be open to himto nove the
H gh Court when the Review Petition is filed. The H gh Court
woul d deci de whether or not to entertain his plea. So far as
Mazaf f ar pur_ Homeopat hi ¢ Medi cal Col lege & Hospital is
concerned, it may also foll owthe sanme procedure and nove the
Hi gh Court for perm ssion to seek review of the order. Al
petitions will stand di sposed of accordingly. I.A Nos. 1
stand so di sposed of.

t hese
& 2 will

Subsequently, « before the High Court review petitions are filed by
speci fically making an avernment that directions have been issued by the
Government of Bihar to have inspection of all the Colleges inparting
education in Honobeopathy Science before granting affiliation or
recognition and the University constituted a Committee under
notification dated 17.7.1982. This Committee inspected 29 Honpeopat hy
Col I eges, including that of the appellant, and subnitted a report on
16. 8. 1983 and reconmended affiliation of the appellant-College as well
as of certain others Colleges. "As a result of the recommendati ons nade
by the aforesaid Conmmittee, Bihar University issued a notification on
19.6.1985 granting affiliation to the appellant-Coll ege and accordingly
the appell ant-Col |l ege deposited a sumof Rs. 50,000/- with the Registrar
of Bi har University on 16.8.1985. Both the notification and the receipt
thereto were produced before the Hi gh Court-

The Hi gh Court, however, did not examine this aspect of the
guestion at all. Wile disposing of the wit petitions, the H gh Court
adverted to certain features of the case arising inthe facts prior to the
grant of recognition or affiliation which was cancelled by an order made
by the State Governnent on 30.4.1983. It is thereafter the affiliation has
been granted to the appellant-College in terns of the provisions of the
Bi har Devel opnent of Honpeopat hy System of Medici ne Act, 1953
[hereinafter referred to as the 1953 Act] under Section 36-A which
enabl ed the University to recogni se educational institutions giving
training in and |l ay down a course of training in homeopathic system of
medi ci ne, prescribe qualification for adm ssion to such a course, hold
exam nations and confer, grant or issue degrees, diplonma or certificates
in the honoeopat hic system of medicine and franme rules and do such
other ancillary acts. Wile disposing of the wit petitions fromwhich the
Revi ew Petitions arose the High Court had relied upon the Bihar
Honoeopat hi ¢ Medi cal Educational Institutions (Regulation & Control)

Act, 1987 [hereinafter referred to as the 1987 Act] which cane into

force on March 31, 1987 which provides that no educational institution
relating to Honoeopat hy System of Medicines shall be organised,

mai nt ai ned, managed or pronoted or any adm ssion to be taken to a

course of study of any University relating to confernment of any degree,

di pl oma or certificate in the said | earning without prior permssion of the
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State Governnent under Section 2 of the said Act. The Hi gh Court has

| ost sight of the fact that affiliation or recognition had been granted to
the appellant-Coll ege on 19.6.1985 which is long prior to the 1987 Act
which cane into force on March 31, 1987. Therefore, the question of

such a Coll ege obtaining recognition or affiliation fromthe Bi har
University with prior permssion of the State Governnent in terns of the
1987 Act would not arise at all. At the relevant tinme, the provisions in
force were Section 36-A of the 1953 Act. It is on this basis this Court
had given directions on 18.4.1994 while disposing of the special |eave
petition Nos. 6571 of 1994 and 7389 of 1994.

However, Shri H. L. Aggarwal, the |earned Senior Advocate for the
first respondent, submtted that in view of the fact that the H gh Court
had di sm ssed the Review Petitions, it is not appropriate for this Court to
interfere with the order made by the Hi gh Court on two grounds, firstly,
that the point urged before this Court was not raised before the Hi gh
Court at all and secondly, that-in any event, the recognition obtained at
the hands of the Bi har University w thout prior perm ssion of the State
Governnent is-of no use

On _both these contentions, we think, the |earned counsel is
wong. Firstly, the matter cannot be | ooked at or exam ned wi thout
bearing in mind the aspects considered by this Court to which we have
al ready adverted to while asking the Hi gh Court to review the matter.
Further the pleadings raised in the case clearly indicate that the
appel | ant-Col | ege di d have recognition as early as in 1985 which had
been i ssued under the provisions of the 1953 Act which is the rel evant
Act in force at the time which did not require any permn ssion being
obtai ned fromthe CGovernment before grant of recognition. Thus we find
that the Hi gh Court clearly erred in not reviewning its order earlier made.

It is now brought to our noticethat the appellant-College has since
been cl osed after the orders issued by the University on 18.11.1994, we
direct that the order made by us shall be effective only in the event the
appel | ant - Col | ege reopens fromthe next academ c year which is stated to
commence fromJuly 2002 with all the necessary infrastructure and fulfi
all the conditions thereto under the rel evant provisions of the enactnents
in force.

Subject to aforesaid directions, we allow this appeal and set aside
the order made by the High Court in Cvil Review No. 91 of 1994 and
allow the review by setting aside the order made in C WJ.C. No. 4169 of
1993 in so far as the appellant-College is concerned.  However, in the
circunst ances of the case, there shall be no order as to costs.

J.
[ 'S. RAJENDRA BABU ]
R

[ DORAI SWVAMY RAJU ]

SEPTEMBER 17, 2001.




