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S.B. SINHA, J :

These two appeal s arising out-of a commopn judgnent and order dated
10. 2. 2003 passed by the Hi gh Court of Jammu & Kashmir at Jamu were
taken up for hearing together and are being disposed of by this comon
j udgrent .

Interpretation of a bipartite settlenment dated 8.9.1983 is in question in

t hese appeal s which arise out of the aforenentioned judgnent and order

passed by a Division Bench of the said court dismissing an appeal preferred

by the Jammu & Kashmir Bank Ltd. (hereinafter referred to as 'the Bank),
affirmng a judgnment and order dated 15.12.1999 passed by a |l earned Single

Judge of the said court whereby and whereunder an award dated 4.10.1995

passed by the Central Governnent |Industrial Tribunal-cum Labour Court,

Chandi garh, directing the workman to be reinstated in'service with the

benefit of past service w thout any back wages had not been interfered wth.

The wor kman was working as a Cashier-cumderk with the Bank
He was transferred to Kol kata on or about 2.4.1981; but he did not join the
said office or before 14.4.1981, when he was supposed todo so. On his
failure to report to Kol kata office by 14.4.1981, a notice was issued by the
Bank on 22.6.1981 asking himto show cause as to why disciplinary
proceedi ngs should not be initiated against him ~Taking however a | enient
view, he was transferred to Anritsar on 6.8.1981 and then to Sanba on a
representation having been nade in this behalf. He |ater on was transferred
to Antitsar again. He joined Amritsar Branch on 29.7.1982. A leave for a
peri od of 28 days was sought for and sanctioned in favour of the workman
on an application nade therefor by himon or about 9.10.1982. A further
| eave of 9 days was sanctioned by an order dated 17.11.1982. Yet again he
filed an application seeking | eave for one month on 19.5.1983; although he
had only 25 days accunul ated | eave to his credit and his | eave account had
al ready been deducted by 50 days’ nedical |eave.
A bipartite settlement was entered into by and between the
managenent of 58 Banks including the Appellant-Bank herein and their
wor kimen; cl ause 2 whereof is as under

"2. Vol untary Cessation of enploynent by the
enpl oyees.

Wereas an enpl oyee has not submitted any
application for |eave and absents hinmself fromwork for
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a period of 90 or nore consecutive days wi thout or

beyond any | eave to his credit or absents hinself for 90
or nore consecutive days beyond the period of |eave
originally sanctioned or subsequently extended and

where there is satisfactory evidence that he has taken up
enpl oyment in India and the nanagement is satisfied that
he has no present intention of joining duties, the
nmanagenent nmay at any tinme thereafter give a notice, to
the enpl oyee’s | ast known address calling upon the

enpl oyee to report for duty within 30 days of the notice
stating, inter alia, the grounds for the managenent

com ng to the conclusion that the enpl oyee has no
intention of joining dutiies and furnishing necessary

evi dence, where available. " Unless the enpl oyee reports
for duty within 30 days-or unless he gives an expl anation
for his absence satisfying the managenent that he has not
taken up anot her enpl oyment or avocation and that he

has no i ntention of not joining duties, the enployee wll
be deened to have voluntarily retired fromthe bank’s
service on the expiry of the said notice. In the event of
the enpl oyee subnitting a satisfactory reply, he shall be
permtted to report for duty thereafter within 30 days
fromthe date of the expiry of the aforesaid notice

wi thout prejudice to the Bank’s right to take any action
under the law or rules of service."

Despite the expiry of the period of leave in June 1983, the worknan
did not report back for duties, whereupon the Branch Manager, Anritsar,
informed himby a letter dated 2.11.1983 that he should rejoin his duties,
whi ch was not conplied with. ~An-explanationwas sought for from him by
Menor andum dat ed 2. 11. 1983 whereby and whereunder he was asked to
show cause as to why he had been on unauthorized | eave for such a | ong
period. Such an explanation was to be filed by 10.11.1983. He had further
been asked to join duties. Despite service of the said neno., the workman
failed to join his duties by 31.12.1983. Consequently, a show cause notice
dated 31.12.1983 served on hi m whereby and whereunder he was intinmated
that in the event of his failure to resunme his duties by 15.1.1984 he woul d be
deened to have been di scharged fromthe services of the Bank:. In reply
thereto, a telegramfrom one Krishan Chand Sethi was received stating that
t he wor kman bei ng unwel | could not join his duties by 15.1.1984. He again
applied for grant of |eave on nedical ground on 15.2.1984. As by reason of
the aforementi oned act on the part of the workman, the Bank felt a great
deal of inconvenience, a nmenorandum was served on 20.2.1984, pursuant
whereto agai n he requested for sanctioning of |eave. Hi s services were
di spensed with by invoking clause (2) of the bipartite settlenent stating

"3. Consequent upon receipt of these applications from
M. V. Sethi, the bank had no alternative but tol nake
confidential enquiries about the state of his health in
pursuance of which it was revealed that M. V. Sethi was
keeping a good health and even attended to his famly
busi ness. This convinced the bank that M. Sethi was not
at all interested in the services of the bank, which
prompted it to issue an order vide No. Per/Disp/84-448
dated 17.5.1984 in accordance with the provisions

contai ned in Menorandum of Settlenments dated 8.9.1983
and M. Sethi was deened to have voluntarily retired
fromthe services of the bank w.e.f.8.2.1984."

A legal notice was served upon the Bank herein after a long tine
denmandi ng the reinstatenment of the workman on or about 6.4.1989, to
which it was replied that he had been engaged in sonme busi ness at Sanba
and thus it was clear that he had no interest in continuing in the services of
the Bank. Sonetime in June 1989, a conciliation proceeding was initiated
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by hi munder the Industrial Disputes Act resulting in a reference nade by
the Central Governnent in terns of a Notification dated 7.8.1990.

Inter alia, on the ground that the bank allegedly did not place on
records the settlenent dated 8.9.1983, the inpugned award was passed.
In the wit petition filed thereagainst by the Bank it was specifically
averred

"\005It is inportant to point out here that the rel evant
Bipartite Settlenment is applicable to the Managenment of
the Bank and the Staff Union of the Worknmen is just in
the form of Book and the petitioner-bank while perusing
its case has placed that book of Bi-Partite Settlenment
bef ore the respondent No.2 but the respondent No.2

wi t hout considering that settlenent has renai ned under
this inmpression that Bi-Partite Settlement is just a form of
some docunent consi'sting of sone | eaves and has not

pl aced on record which is not true. The order passed by
the respondent No.2is totally in contravention of Bi-
partite Settlenent and deserves to be quashed on this
score only.

A wit petition was also filed by the workman questi oni ng non-grant
of back wages. Both the wit petitions were heard together. 1In the said
proceedi ngs, the worknman filed an application purported to be under Section
17-B of the Industrial Disputes Act, which was not supported by an affidavit
as is required in llaw. The | earned Single Judge although noticed the
contentions raised in both the wit petitions, but dealt with the one filed by
the workman only. An appeal preferred thereagainst was al so di sm ssed.

M. Rohit M Alex, the | earned counsel appearing on behalf of the
Bank, woul d submit that the Central Governnment Industrial Tribunal-cum
Labour Court as also both the | earned Single Judge and the Division Bench
of the H gh Court proceeded on a wong prem se that it was obligatory on
the part of the Bank to conduct a full fledged departnental proceeding.
According to the | earned counsel the Industrial Tribunal as also the Hi gh
Court erred in law insofar as they failed to take i'nto consideration that the
principles of natural justice had been conplied with as repeated
opportunities had been given to the workman to explain his position as al so
report for duties. Strong reliance, in this behalf, has been placed on
Syndi cat e Bank vs. Ceneral Secretary, Syndicate Bank Staff Association and
Anot her [(2000) 5 SCC 65] and Punjab & Sind Bank and O hers vs. Sakattar
Si ngh [(2001) 1 SCC 214].

M. Ashok Mathur, the |earned counsel appearing on behal f of the
wor kman, on the other hand, would contend that asa plea for extension of
| eave was raised by the workman, if the sanme had not been proved to be
satisfactory to the managenent, it was obligatory on its part to conduct a
departnmental proceeding against him In any event, the | earned counse
woul d contend that the applicability of the bipartite settlenent having not
been gone into by the Industrial Tribunal as also by the H gh Court, the
matter should be remitted to the Tribunal

Before the Industrial Tribunal, the workman di d not deny or dispute
the existence of the bipartite settlenent. He nerely raised a plea that the
same was not applicable. The plea of the Bank, on the other hand, was that
the stipulations contained in the bipartite settlement were attracted if the
enpl oyer arrives at a satisfaction that that there were sufficient grounds for
it to arrive at a conclusion that the enpl oyee was no |longer interested to
continue in the service.

The fact that there exists a bipartite settlement entered into by and
bet ween the Banks and their worknen is not in dispute. The workman was
all along aware about the said | egal position inasmuch as, at all stages, viz.,
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i ssuance of notices and nenoranduns, passing of the order of term nation
the said settlenment had been referred to.

What fell for consideration before the Industrial Tribunal was the
interpretation and/or applicability of the said settlement. The Industria
Tribunal commtted an error of record insofar as it proceeded on the basis
that the said settlenment had not been proved. The settlenent being an

adm tted docunent shoul d have been considered in its proper perspective by

the Industrial Tribunal. Cause (2) of the said settlenent is a conplete code
by itself. It lays down a conplete nachinery as to how and i n what manner

the enpl oyer can arrive at a satisfaction that the worknan has no intention to
join his duties. A bare perusal of the said settlenment clearly shows that it is
for the enpl oyee concerned to submt a proper application for leave. It is
not in dispute that after the period of |eave cane to an end in June 1983, the
wor kman did not report back for duties. He also did not subnmt any

application for grant of further |eave on nedical ground or otherwise. It is in
that situation the nmenorandum dated 2.11.1983 was issued and he was
asked to joint his duties. It is furthernmore not in dispute that despite receipt

of the sai'd nmenorandum the workman did not join duties pursuant whereto

he was served with a notice to show cause dated 31.12.1982. He was

required to resunme his duties by 15.1.1984. The Bank received a tel egram

on 17.1.1984 and only about a nonth thereafter he filed an application for
grant of |eave on medical ground. It is not the case of the workman that any
| eave on nedi cal ground or otherw se was due to him Opportunities after
opportunities indisputably had been granted to the workman to explain his
position but he chose not to do so except filing applications for grant of
nedi cal | eave and that too w thout annexing proper nedical certificates.

The bipartite settlenent is clear and unanbi guous. It should be given
aliteral neaning. A bare perusal of the said settlenent would show that on
recei pt of a notice contenplated thereunder, the workman nust either : (1)
report for duties within thirty days; (2) give his explanation for his absence
sati sfying the managenent that he has not taken any enpl oynent or
avocation; and (3) show that he has no intention of not joining the duties. It
is, thus, only when the worknman concerned does not join his duties within
thirty days or fails to file a satisfactory explanation, as referred to
herei nbefore, the legal fiction shall cone into force. |In the instant case
except for asking for grant of nedical |eave, he did not subnit any
expl anati on for his absence satisfying the nanagenent 't hat he has not taken
up any other enploynment or avocation and that he has no intention of not
joining his duties.

In the aforementioned fact situation we do not see any reason as to
why the Bank could not arrive at a satisfaction that the workman had no
intention to join his duties. It is interesting to note that though the said order
was passed on 17.5.1984, a representation to the Bank was nade by the
wor kman to reconsi der the said decision after a period of 3 years and 2
nonths by a letter dated 31.7.1987
Yet again a dispute was sought to be raised by issuance of a lega
notice on the Bank only on 6.4.1989.
Mere sending of an application for grant of |eave nuch after the
peri od of |eave was over as also the date of resuming duties cannot be said to
be a bona fide act on the part of the workman. The Bank, as noticed
herei nbefore, in response to the lawer’'s notice categorically stated that the
wor kman had been carrying on sonme business el sewhere.

We cannot accept the subnission of M. Mthur that only because on

a later date an application for grant of nedical |eave was filed, the same ipso
facto woul d put an enbargo on the exercise of the jurisdiction of the Bank
frominvoking clause (2 ) of the bipartite settlenent.

It may be true that in a case of this nature, the principles of natura
justice were required to be conplied with but the sane woul d not nean that
a full-fledged departmental proceeding was required to be initiated. A
limted enquiry as to whether the enpl oyee concerned had sufficient




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of

expl anation for not reporting to duties after the period of |eave had expired
or failure on his part on being asked so to do, in our considered view,
amounts to sufficient conmpliance of the requirenents of the principles of
natural justice.

Clause (2) of the bipartite settlenent raises a legal fiction, which is of
wide inport. Once the action on the part of the enployer is found to be fair
the court in view of such legal fiction would call upon the workman to prove
contra. It will bear repetition to state that the only defence which cane to be
rai sed by the worknman was non-applicability of the bipartite settlement. The
notice dated 31.12.1983 refers to the said settlenent by necessary
inplication, as on the failure of the workman to resune his duties by
15.1.1984, it was stated that he would be deened to have been di scharged
fromthe services of the Bank. Yet again in terns of the nenorandum dated
20.2.1984, attention of the workman was drawn to the fact that his
application for grant of | eave was neither in the prescribed formnor any

nmedi cal certificate was attached thereto. It was pointed out that the medica
certificate shows that he was under the doctor’s treatnment from 22.10.1983

to 22.1.1984 and as such he shoul d have reported for duties on 23.1.1984

and as he failed to do so, it gave rise to an inference that he was not
interested to continue in Bank’s services. He did not subnmit any satisfactory
expl anation nor he filed any valid medical certificate. 1t was in that
situation, the order dated 17.5.1984 was issued which again referred to the
provi si ons contai ned in nmenorandum of settlenent dated 8.9.1983. The

wor kman ex facie appears to have accepted the said order as for a | ong

peri od he nmaintained silence. Had he been interested in the Bank’s services,
it was expected of himto resunme his duties and/or file proper application for
grant of nedical |eave with a valid nedical certificate.

The principle of natural justice, it is trite, i's no unruly horse. Wen
facts are adnmitted, an enquiry would bean enpty formality. Even the
principle of estoppel will apply. [See Dr. Gurjeewan Garewal (Ms.) vs. Dr.
Dum tra Dash (Ms.) and Others [(2004) 5 SCC 263]. The principles of

natural justice are required to be conmplied with having regard to the fact
situation obtaining therein. It cannot be put in a straitjacket formula. It
cannot be applied in a vacuumwi thout reference to the relevant facts and
circunst ances of the case. [See State of Punjab vs. Jagir Singh (2004) 8
SCC 129] and Karnataka State Road Transport Corporation & Anr. Vs. S. G
Koturappa & Anr. 2005 (2) SCALE 493].

The contention raised at the Bar appears to be squarely covered by
two decisions of this Court relied upon by M. Al ex. 1n Syndicate Bank
(supra) Wadhwa, J. speaking for the Division Bench observed

"14. Two principles emerge fromthe decisions: (1)
principles of natural justice and duty to act in a just, fair
and reasonabl e manner have to be read in the Certified
Standi ng Orders whi ch have statutory force. These can be
applied by the Labour Court and the Industrial Tribuna

even to relati ons between the nanagenent and wor kman

t hough based on contractual obligations; and (2) where
donestic inquiry was not held or it was vitiated for some
reason the Tribunal or Court adjudicating an industria

di spute can itself go into the question raised before it on
the basis of the evidence and other naterial on record.

15. In the present case action was taken by the Bank

under clause 16 of the Bipartite Settlenent. It is not

di sputed that Dayananda absented hinmsel f fromwork for

a period of 90 or nore consecutive days. It was thereafter
that the Bank served a notice on himcalling upon himto
report for duty within 30 days of the notice stating
therein the grounds for the Bank to come to the
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concl usi on that Dayananda had no intention of joining

duti es. Dayananda did not respond to the notice at all. On
the expiry of the notice period the Bank passed orders
that Dayananda had voluntarily retired fromthe service

of the Bank."

It was further held :

"18. The Bank has foll owed the requirenents of

clause 16 of the Bipartite Settlement. It rightly held that
Dayananda has voluntarily retired fromthe service of the
Bank. Under these circunstances it was not necessary for
the Bank to hold any inquiry before passing the order. An
i nquiry woul d have been necessary if Dayananda had
submitted his explanation which was not acceptable to

the Bank or contended that he did report for duty but was
not allowed to join by the Bank. Nothing of the like has
happened here. Assumi ng for a moment that inquiry was
necessitated, evidence |ed before the Tribunal clearly
showed that notice was given to Dayananda and it is he
who defaulted and of fered no expl anati on of his absence
fromduty and did not report for duty within 30 days of
the notice as required in clause 16 of the Bipartite
Settlement."”

The af orenentioned/| egal position was reaffirnmed by a decision of
t hree-Judge Bench in Punjab & Sind Bank (supra), wherein it has been held

"\ 005Under this rule the enpl oyee i-s given an opportunity

to rejoin duty within.a stipulated tinme or explain his
position to the satisfaction of the nanagenent that he has
no intention of not joining duty, and a presunption wl |

be drawn that the enpl oyee does not require the job

anynore and will stand retired fromservice. Thus, there

i s no punishnent for misconduct but only to notice the
realities of the situation resulting fromlong absence of an
enpl oyee fromwork with no satisfactory expl anation

t her et o\ 005" .

In the fact situation obtaining therein it was held that there had been
sufficient conpliance for principle of natural justice.

In Syndi cate Bank (supra), this Court noticed the decision of three-
Judge Bench of this Court in D.K Yadav vs. J.MA Industries Ltd. [(1993)
3 SCC 259] whereupon the Industrial Tribunal had placed strong reliance.
In D.K Yadav (supra) adnmittedly no opportunity was given to the workman
and no inquiry was held. In that situation, it was observed

"8. The cardinal point that has to be borne inmnd, in
every case, is whether the person concerned should have
a reasonabl e opportunity of presenting his case and the
authority should act fairly, justly, reasonably and
inmpartially. It is not so nuch to act judicially but is to act
fairly, namely, the procedure adopted must be just, fair
and reasonable in the particular circunstances of the
case. In other words application of the principles of
natural justice that no man shoul d be condemed unheard
intends to prevent the authority fromacting arbitrarily
affecting the rights of the concerned person."

Keeping in view the fact that we have oursel ves considered the

pl eadi ngs of the parties as also the materials on records, it is not necessary to
remt the nmatter to the Tribunal as it would not serve any purpose. So far as
the appeal preferred by the workman is concerned, it is not necessary to
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entertain the same as it is evident that Section 17-B of the of the Industria
Di sputes Act cannot now be applied in view of the fact that the worknan did
not file an affidavit before the | earned Single Judge in support of his
contentions and as required under |aw.

Having regard to the facts and circunstances of the case and for the

reasons stated herei nbefore, we are of the opinion that the appeal preferred
by the Bank should be all owed and that of the workman shoul d be

di sm ssed. However, in the facts and circunstances of the case, there shal
be no order as to costs.




