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S.B. SINHA, J :

1. Leave granted.

2. Def endant in a suit for specific performance of contract is before us
aggrieved by and dissatisfied with a judgnent and order dated 15.09.2005
passed by the Hi gh/Court of Karnataka in R.S. A No. 238 of 2000 whereby

and whereunder the appeal preferred by Respondent No. 1 herein arising out

of a judgnent and decree dated 25.01.2000 passed in R A No. 5 of 1992

was di sni ssed

3. An agreenent for sale was entered into by and between the defendant

- appellant and the plaintiff - Respondent No. 1 for sale of 4 acres, 4 guntas
of land in Survey No. 112/A, Chhidri village. A suit for specific
performance of contract was filed by the plaintiff - Respondent No. 1 on the
prem se that the appellant did not performhis part of contract. The said suit
was disnmissed. It was, however, inter alia held by the Trial Court that
Respondent No. 1 was all along ready and willing to performits part of
contract. An appeal preferred thereagainst by the respondent No. 1 was

di sm ssed

4, The First Appellate Court in arriving at its decision inter alia held:
(i) Respondent No. 1 without any reason wi thheld paynent of bal ance

consi deration of Rs. 13,100/- and, thus, failed to performits part of
contract.

(ii) Respondent No. 1 was not always ready and willing to performits

part of contract and sonehow wanted to transfer liability on the

def endant as regards conversion fine and neasurenent charges.

(iii) The findings of the Trial Court that the plaintiff \026 Respondent No.
1 was always ready and willing to performits part of contract was

not correct.

(iv) The plaintiff V026 Respondent No. 1 did not approach the court w th
cl ean hands and, thus, was not entitled to the discretionary relief of

speci fic performance of contract.

5. On a second appeal having been preferred by Respondent No. 1

before the Hi gh Court, the follow ng substantial questions of |aw were
franed:

\023i) VWhether both the courts have erred in

refusing the specific performance although the

respondents received full consideration anpunt

and a sum of Rs. 8,000/- towards devel oprent

char ges?

ii) VWet her the appellate court is justified in

hol ding that the plaintiff was not ever ready and

willing to performhis part of the contract?

i) Whet her the courts bel ow have not

commtted any error in directing to refund the

ear nest nmoney?\ 024
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6. The High Court inter alia considering the stipulations made in
agreenment for sale and other evidences brought on records, opined:

(i) It was for the defendant to bear the conversion expenses.
Adm ttedly when the anobunt of Rs. 94,000/- and odd was paid to
him he was bound to performhis part of contract by executing a
deed of sale in favour of the plaintiff \026 Respondent No. 1.

(ii) The First Appellate Court failed to interpret the clauses of the
agreement in their proper perspective.
(iii) It applied the provisions contained in Section 22 of the Specific

Relief Act directing refund of the earnest anobunt only in a
mechani cal manner.

7. The plea of Respondent No. 1 that it was ready and willing to forgo
four guntas of |and was held by the High Court sufficient to neet the
demand of the defendant \026 appellant stating:

\ 02315. For the foregoing reasons, it is to be held that
both the Court bel ow have erred in interpreting Ex.

P.1 in the proper perspective and rejecting for

speci fic performance. Hence, the substantia

guestion No. 1 rests in favour of the appellant and

further the finding of the | ower appellate court for

the plaintiff was not ready and willing to perform

his part of contract is with a basis and as such the

sane is to be reversed and as al so the 2nd

substantial question of law to be held in favour of

the appellant. 1In so far as the 3rd substantia

guestion of law is concerned in the event if the

courts bel ow have consi dered the fact of hardship

and in the event if the courts bel ow woul d have

ordered for specific performance, then order for

refund of noney instead of ordering for specific
performance woul d be perverse. Accordingly, it is

hel d necessarily in favour of the appellant.\024

8. M. Nagendra Rai, |earned senior counsel appearing on behalf of the
appel l ant subnmitted that the purported substantial questions of |aw

fornmul ated by the High Court do not neet the requirenents of Section 100

of the Code of Civil Procedure (Code). It was further urged that having
regard to the factual findings arrived at by the First Appellate Court, the
H gh Court should not have interfered therewith in exercise of its power
under Section 100 of the Code.

9. M. Basava Prabhu S. Patil, |earned counsel appearing on behal f of
t he respondents on the other hand, drew our attention to the factual matrix
involved in the matter. It was contended that Respondent No. 1 was put in

possessi on pursuant to the agreement for sale. A question, however, arose as
to who on conversion of the user of the |and woul d pay the conversion fine.
It was submitted that Respondent No. 1 paid the said amount also.

In the aforenentioned situation, interpretation of Cause 3 of the
agreenment arose for consideration in the factual natrix obtaining in the
matter, viz., Respondent No. 1 not only paid a sumof Rs. 73,000/- out ‘of the
total anount of consideration of Rs. 86,100/- but also paid a sum of Rs.
21,431.55 and Rs. 35.00 towards the conversion fine and neasurenment fees
respectively.

10. A substantial question of law ordinarily would arise fromthe finding
of facts arrived at by the Trial Court and the First Appellate Court. The

H gh Court\022s jurisdiction in terms of Section 100 of the Code is undoubtedly
[imted.

11. The question as to whether the plaintiff was ready and willing to
performits part of contract by itself nay not give rise to a substantia
qguestion of law. Substantial question of |aw should admttedly be

fornmulated relying on or on the basis of findings of fact arrived at by the
Trial Court and the First Appellate Court.

12. However, there cannot be any doubt whatsoever that consideration of
irrelevant fact and non-consideration of relevant fact would give rise to a
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substantial question of law. Reversal of a finding of fact arrived at by the
First Appellate Court ignoring vital docunents nmay also lead to a substantia
guestion of | aw.
I n Vi dhyadhar v. Mani krao and Another [(1999) 3 SCC 573], this
Court hel d:
\02423. The findings of fact concurrently recorded by
the trial court as also by the | ower appellate court
coul d not have been |egally upset by the Hi gh
Court in a second appeal under Section 100 CPC
unless it was shown that the findings were
perverse, being based on no evidence or that on the
evi dence on record, no reasonabl e person could
have conme to that conclusion.\024
[ See al so Iswar Bhai C. Patel alias Bachu Bhai Patel v. Harihar
Behera and Another (1999) 3 SCC 457]

13. Ordinarily, we would have all owed the appeal on the failure of the
H gh Court to formul ate substantial questions of |law wi thin the neaning of

Section 100 of the Code, but, we feel that as the plaintiff \026 Respondent No. 1

had al ready parted with a substantial portion of the considerati on anmount as
al so upon-having paid a | arge sumtowards conversion charges, in the
i nterest of justice another opportunity should be given to the H gh Court to
frame proper substantial questions of law arising in the matter.
14. We may, however, notice a few decisions in regard to the jurisdiction
of the Hi gh Court under Section 100 of the Code.

I n Commi ssioner of Custons (Preventive) v. Vijay Dasharath Pate
[ (2007) 4 SCC 118], this Court held:

\02322. W are not oblivious of the fact that the High
Court\022s jurisdictionin this behalf is limted. Wat
woul d be substantial question-of |aw, however,

woul d vary from case to case

23. Moreover, although, a finding of fact can be
interfered with when it is perverse, but, it is also
trite that where the courts bel ow have ignored the
wei ght of preponderating circunstances and

al l owed the judgnent to be influenced by

i nconsequential matters, the H gh Court would be
justified in considering the matter ‘and in conming to
its own independent conclusion. (See Madan Lal v.
CGopi .)

24. The Hi gh Court shall also be entitled to opine
that a substantial question of law arises for its
consi deration when material and relevant facts

have been ignored and | egal principles have not
been applied in appreciating the evidence. Arriving
at a decision, upon taking into consideration
irrelevant factors, would also give rise to a
substantial question of law. It may, however, be
different that only on the sanme set of facts the

hi gher court takes a different view [See Collector
of Customs v. Swastic Wollens (P) Ltd. and
Metroark Ltd. v. CCE.]

25. Even in a case where evidence is msread, the
H gh Court would have power to interfere. (See
WB. Electricity Regul atory Comm ssion v. CESC
Ltd. and also Commr. of Custons v. Bureau
Veritas.)

26. In Dutta Cycle Stores v. Gta Devi Sultania this
Court held: (SCC p. 587, para 4)
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\0234. Whether or not rent for the two nonths
in question had been duly paid by the
defendants is a question of fact, and with a
finding of such fact, this Court does not
ordinarily interfere in proceedi ngs under
Article 136 of the Constitution, particularly
when all the courts bel ow reached the sane
concl usion. But where the finding of fact is
based on no evi dence or opposed to the
totality of evidence and contrary to the

rati onal conclusion to which the state of

evi dence nust reasonably |ead, then this
Court will in the exercise of its discretion
intervene to prevent niscarriage of justice.\024\024

[ See al so P. Chandrasekharan and Others v. S. Kanakaraj an and
QG hers, (2007) 5 SCC 669].
15. We, therefore, set aside the inmpugned judgnent and remt the matter
back to the High Court for consideration of the matter afresh upon
fornmul ati'on of a substantial question of law. The appeal is allowed. No
cost s.




