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CASE NO. :
Appeal (civil) 1741-1753 of 2002

PETI TI ONER
Punj ab Dairy Devel opment Board & Anr., etc.

RESPONDENT:
Cepham M I k Specialities Ltd. & O's., etc.

DATE OF JUDGVENT: 20/08/2004

BENCH
S. N Variava & Arijit Pasayat

JUDGVENT:
JUDGMENT

(WTH C. A NOCS. 1728-1740/ 2002
AND C. A _NO OF 2004
[Arising out of S.L.P. (C No.18237 of 2003])

S. N. VAR AVA, J.
Leave granted.

These Appeal s are agai nst the Judgrment of the Punjab and
Haryana Hi gh Court dated 21st November, 2001.

Briefly stated the facts are as foll ows.

Prior to July 2000, Conpanies |ike the 1lst Respondent- Conpany
whi ch are engaged in the production of milk products, |ike Ghee,
Ski mmed mi | k, Powder, Butter and Cream were subjected to a
purchase tax at 4% and a surcharge at 10% of the purchase tax. On
19th July 2000, the Governor of Punjab promnul gated the Punjab Dairy
Devel opnent Board Ordi nance, 2000. The O di nance provi ded for
creation of Punjab Dairy Devel opment Board inter alia for co-ordination
bet ween t he organi zati ons engaged in the dairy sector, to uplift
prof essi onal standard of the dairy industry in the State and to devel op
nodern dairy farm ng technol ogy system Under the Ordi nance, cess
was | evied on mlk plants by abolishing purchase tax on m |k

On 17th August, 2000, the Director, Dairy Developnment, Punjab
issued a notice to certain milk conpanies directing themto pay cess at
10 paise per litre of their licenced capacity for the period 19th July,
2000 to 30th Septenber, 2000. Many dairy conpanies filed Wit
Petitions in the High Court. While these Wit Petitions were pending,
Act No. 20 of 2000 was pronul gated. The Act was published in the
Oficial Gazette on 20th Cctober, 2000. Al the Petitions were allowed
to be anmended chal |l engi ng the provisions of the Act.

The challenge to the Act was on the ground: (a) that the

substance of the levy was a tax on the licenced capacity of an Industry
and that the State Legi slature was not conpetent to | evy tax under

any Entry in List Il of Schedule VII to the Constitution of India; and
(b) that the inpost on the licenced capacity was arbitrary and

di scrimnatory.

The High Court has held that this levy was in effect a tax. The
Hi gh Court so held following the principles laid down by this Court in
the case of Ms Kishan Lal Lakhm Chand & Os. Vs. State of
Haryana & Ors. [(1993) Supp. (4) SCC 461]. The Hi gh Court held
that there was no special service being provided to the milk plants in
the ml k-shed areas and that there was no evidence to show that the
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| evy woul d be used for the benefit of the mlk plants. The H gh Court
notes that the principles laid down in Ms Kishan Lal Lakhm Chand

case (supra) have been diluted in subsequent decisions but still prefers
to follow the ratio laid down in that case. The High Court also holds
the levy to be illegal and invalid as the State Legi sl ature has i npi nged

upon a field that was already occupied by a Central Legislation

nanely, the Industries (Devel opnent and Regul ation) Act, 1951. The

Hi gh Court holds that both the Legislations are ainmed at inprovenent

i n production and narketing by enpl oyi ng suitabl e equi prents and
materials. The Hi gh Court holds that both the Legislations are ained
at training personnel for running the facilities. The Hi gh Court holds
that the functions of the Board are not, in pith and substance, any way
different fromthose assigned to the Devel opment Councils. The High
Court also holds that as far as the m |k plants are concerned, there is
no direct benefit to themand that, therefore, the levy on only those
m 1k plants having a capacity of nmore than 10,000 litres is arbitrary
and discrimnatory. The Hi gh Court thus quashed the Act.

It nust be nentioned that by the Punjab Dairy Devel opnent
Board (Amendnent) Act, 2004, with effect from 11lth Septenber, 2002
Section 12 of the Act has been deleted. W are told that after the
del etion of the cess, purchase tax has again been |evied on mlk.

The rel evant” provi sions of the Act need to be set out at this
stage. They read as follows: -
"To provide for the creation of Punjab Dairy
Devel opment Board for coordi nati on between the
organi zati ons engaged in dairy sector-to uplift
pr of essi onal standard of the dairy industry in the
State and to devel op nodern diary farmng
technol ogy systemand to |l evy cess on the mlk
pl ants by abolishing purchase tax on m |k

1. (1) This Act may be called the Punjab
Dai ry Devel opnent Board Act, 2000.

(2) It shall cone into force at once

2. In this Act, unless the context otherw se
requires, --

(a)
(b)
()

(d) ‘mlk plant’ neans a m |k handling,
processi ng or manufacturing unit registered under
the MIk and M1k Products Oder, 1992 of the
CGovernrent of India; and

(e

9. The Board shall be a nodal agency for
coordi nati ng, planning and organi zi ng

programes of dairy devel opment in consultation
with the State Governnent so as to prompte dairy
sector on nodern, scientific and comercially

vi abl e |ines.

10. Subj ect to the provisions of this Act and
the rul es made thereunder, the Board shal
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exercise the follow ng powers and performthe
foll owi ng functions, nanely :--

(i) to effect coordination between al
organi zati ons engaged in dairy sector viz.,
the Directorate of Dairy Devel opnent, the
Directorate of Aninal Husbandry, the

Punj ab M| kfed and ot her agencies, such

as mlk plants in the joint sector as well as
in the private sector;

(ii) to uplift professional standards of the
dairy industry in all its aspects through the
Directorate of Dairy Devel opnent, Punjab

the Directorate of Animal Husbandry, the

Punjab M1 kfed and mlk plants in the joint
sector as well as in the private sector;

(iii) to coordinate formul ati on of policies in
regard to production of milk and m Ik
products;

(iv) to devel op nodern dairy farm ng
technol ogi es and systens for neeting the

| ocal demand of high quality mlk and for
pronmotion of the dairy industry for socio-
econom c uplift of mlk producers;

(v) to establish centres in rural areas for
denponstration in the manner in which
programmes can be taken up

(vi) to plan and fornul ate policies for
qui ck genetic upgradati on and

devel opnent of m |k animals, where
necessary, by arranging for transfer of
technol ogy from abroad with Governnent

of India s prior approval;

(vii) to arrange and inport new varieties
of fodder seeds to increase the yield and
nutrition of fodder crops and al so

equi prent or machinery for their

harvesti ng and conservation

(viii) to take requisite measures to

i ncrease consunption of drinking mlk and
m | k products through proper
advertisement and other rel ated channel s
of nedi a;

(ix) to provide assistance of any kind to
enhance the scope of export of dairy
products;

(x) to plan and execute programes of
hi gh | evel education, research and training
in dairy technol ogy and husbandry;

(xi) to secure funds fromthe State
CGovernment and t he ot her agencies; and

(xii) to exercise the necessary authority
in respect of all matters which are
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incidental and ancillary to the aforesaid for
attaining the objectives of the Board.

11. (1) The Board may, with the prior
approval of the State Governnent, create such
posts and appoi nt such officers and other

enpl oyees thereon, as it nay consider necessary
for the efficient discharge of its functions.

(2) The conditions of service of the officers
and ot her enpl oyees referred to in sub-section
(1), and their functions and duties shall be such
as may be determ ned by the regul ati ons made by
the Board under this Act.

12. (1) Subject to the rules nmade under this

Act, there shall be levied for the purpose of this
Act, a cess at the rate of ten paise per litre of the
licenced capacity of a mlk plant by abolishing the
pur chase tax being charged on mlKk.

(2) The cess levied under sub-section (1),
shal |l be paid by the owner of the mlk plant in
such manner and to such person or officer as may
be prescri bed.

(3) The arrears of the cess levied under
sub-section (1), shall be recoverable as arrears of
| and revenue.

13. (1) There shall be constituted a Fund to be
called the ‘Punjab Dairy Devel oprent Fund’
whi ch shall vest in the Board.

(2) The Fund constituted under sub-section
(I'), shall be adm nistered by the Menber-
Secretary of the Board.

(3) The anpunt of cess paid to the person
or officer prescribed under sub-section (2) of
Section 12, shall be credited to the Fund wthin
such period as may be prescribed and grants from
this State Governnent and | ocal authorities shal
also be credited to this Fund.

(4) The accounts of the Fund shall be
audi ted annual ly by the Exam ner, Local Fund
Account s, Punj ab. "

Bef ore us | engthy argunents have been made on whet her the
levy was a tax or a fee. Large nunbers of authorities were cited by
both sides in support of their respective contentions.  On behalf of the
Appel lants, it was submtted that the |l evy was a fee, which had been
i nposed under Entries 15 and 27 of List Il of the Constitution of India
and was inposed in order to preserve, protect and inprove stock and
prevent animal di seases and give veterinary training and practice and
for inproving production, supply and distribution of goods. It was
submitted that Section 10, which laid down the powers of the Board,
clearly indicated that the cess was being | evied under the above
nentioned Entries. It was submitted that Entry 66 of List Il permtted
fees to be levied in respect of such itenms. It was further subnmtted
that the ratio set out in Ms Kishan Lal Lakhm Chand' s case (supra)
has been held by this Court to be obiter and that the Hi gh Court was
wong in relying upon the ratio laid down in that case. In support of
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this, reliance was placed upon a case of Krishi Upaj Mandi Samti &
Os. Vs. Oient Paper & Industries Ltd. [(1995) 1 SCC 655].
Rel i ance was al so placed upon in B.S.E. Brokers’ Forum Bonbay &
O's. Vs. Securities and Exchange Board of India & Os. [(2001) 3
SCC 482]. Reference was nade to the cases of Sreenivasa Genera
Traders & Os. Vs. State of Andhra Pradesh & Ors. [(1983) 4 SCC
353], City Corporation of Calicut Vs. Thachanbal at h Sadasi van

& Ors. [(1985) 2 SCC 112], and Sirsilk Ltd. Vs. Textiles Conmittee
& Ors. [(1989) Supp.(1) SCC 168].

On the other hand, on behalf of the 1st Respondent it was
submitted that the H gh Court has correctly held it to be a tax and not
a fee. Reliance was placed upon in The Comm ssi oner, Hi ndu
Rel i gi ous Endownents, Madras Vs. Sri Lakshmi ndra Thirtha
Swami ar of Sri Shirur Mitt [1954 SCR 1005], MP. V.

Sundararanier & Co. Vs. The State of Andhra Pradesh & Anr.

[ 1958 SCR 1422] and Municipal Corporation of Delhi & Os. Vs.

Mohd. Yasin [(1983) 3 SCC 229]. It was submitted that on the basis

of the principles laid down in these cases the H gh Court has correctly
held that the |l evy was a tax.

I'n ourview, the lawis quite well settled. As the Hi gh Court has
itself noticed the principleslaid down in Ms Kishan Lal Lakhnm Chand’ s
case (supra) have been diluted by subsequent decisions. |t has been
hel d that the observations in the above case are obiter. This being the
position, the H gh Court was not correct in following the principles laid
down in Ms Kishan Lal Lakhm Chand’ s case ('supra).

Even otherwi se we find that the H gh Court was wong in
concluding that the field was al ready occupi ed by a Central Legislation
namely, the Industries (Devel opnent and Regul ation Act, 1951. As
laid down in the case of Ch. Tika Ranji & Ors., etc. Vs. The State
of UP. & Os. reportedin [1956 SCR 393] -and Bel sund Sugar Co.

Ltd. Vs. State of Bihar & O's. reportedin [(1999) 9 SCC 620]

repugnancy must exist as a fact and not as a nmere possibility. |In the
absence of any specific order or provision the question of repugnancy
cannot arise. Admttedly, the Central Legislation |evies no cess or fee.
Thus, there can be no question of repugnancy if a fee were to be

| evi ed.

Wil e the High Court was wong in these concl usions, the
qguestion would still remains whether the levy was a tax or a fee. In
the view which we are taking, and which is set out hereinafter, it is not
necessary for us to decide this question. We | eave the question open

We find that the H gh Court was, however, right in concluding
that the levy, even if it be a fee, is arbitrary and discrimnatory. The
levy is ostensibly for the purpose of co-ordination between
organi zati ons engaged in dairy sector and to devel op nodern dairy
farm ng technol ogy. However, the levy is on milk plants at the rate of
10 paise per litre of the licenced capacity. Theterm"mlk plant" has
been defined under Section 2(d) to nmean a m |k handling, processing
or manufacturing unit registered under the MIk and M1k Products
Order, 1992 of the Government of India. This Order has been issued
under the Essential Commpdities Act. Under this Order, only mlk
pl ants having an installed capacity for handling mlk in excess of
10,000 litres per day or mlk products in excess of 500 tones per
annumrequire registration. Thus, only such mlk plants, i.e. mlk
pl ants which have an installed capacity to handle 10,000 litres per day
or who produce nilk products in excess of 500 tones per annum have
to pay cess. Further, the levy is not on the basis of actual production
but on the licenced capacity of their plants. Thus if a mlk plant had a
i cenced capacity of 40,000 litres, even though the actual consunption
was only 10,000 litres, they would still have to pay cess at the rate of
10 paise per litre on 40,000 litre. It could not be denied that mlk
producti on and consunption vary fromnonth to nonth and from
season to season. Irrespective of such variation and wi thout any
regard to the actual production or consunption, the levy is on the
installed capacity only. The levy was for the purposes of uplifting the
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standards of the Dairy Industry. Yet there is no levy on the farnmers or
co-operative societies, who produces the mlk, nor on plants whose
installed capacity is less than 10,000 litres per day. No rationa

expl anati on could be given as to why the I evy was only on these

plants. The only explanation given was that these plants could apply
for reduction of the installed capacity in case they were not capable of
using their entire capacity. It was stated that on such an application
bei ng nmade they woul d be allowed to reduce their installed capacity.

We are not inpressed by this explanation. One fails to understand

why a nmilk plant should apply for reducing its capacity. It may
consume, as per its capacity in seasons when that quantity of mlk is
avail able, but it may not be able to consunme, as per its capacity in
seasons or at tinmes when mlk of that quantity is not avail able.
Further, due to tenporary closure of sone machi nes for purposes of
repai rs or mmintenance, they may be consumng |less during a

particul ar period. Further, even if there is no production/consunption

and even if the plant is shut down the cess would still have to be paid.
This would be so even-if the closure is for nore than six nonths in any
particul ar year. |Irrespective of what their consunption/production is,

these plants would have to continue to pay cess at the rate of 10 paise
per litre of their installed capacity. W find that such a levy is
arbitrary.
We also find that thelevy is discrimnatory. There is no | evy on
the farmers and co-operative societies, who produce the m |k and/or
m | k plants whose capacity is less than 10,000 litres per day. No
expl anation is given which justified this discrimnation. Faced with this
situation, it was submitted that this Court could read down the Act. It
was subnitted that fromthe definition of the term"nmilk plant” in
Section 2(d) of the Act, the words "which was registered under the
Ml k and M1k Products Order, 1992" be deleted. It was submtted that
the words "licenced capacity" in Section 12 be also deleted. It was
submitted that it is settled |aw that wherever it is possible to uphold
| egislation by reading it down the Court mnust do so.
There can be no dispute with the principle that if possible the
provi sion of the Statute mnust be saved by, if necessary, reading them
down. However, in this case, we are unable to accept this submnmi ssion
As stated above, the Act has been anmended in 2004. This levy is
al ready abolished. At present, the purchase tax is again being |evied.
For the period during which the Act subsisted, it is not possible for us
to read it down inasnuch as it woul d now affect persons, who never
went to Court because during the period it existed it did not apply to
them Such parties are not before Court. W thus see no reason to
del ete the words as suggested on behal f of the Appellants.

It was next submitted that the ground that the Act is

di scrimnatory and violative and, therefore, liable to struck down, has
not been taken in the Wit Petitions. W are unable to accept this
submi ssion. In our view, the Wit Petitions contain the necessary

avernents and these have al so been nmet in the reply of the
Respondent s.

Thus, even though the reasoning of the Hi gh Court nmay be
erroneous, the ultimate result is that the levy of “cess requires to be
struck down as being arbitrary and discrimnatory. |In this view of the
matter, we see no reason to interfere.

The Appeal s shall stand dism ssed with no order as to costs.




