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ACT:
Constitution of India, 1950, Sch. W, para- 19--Scope of-
Regul ati on by CGovernor before District Counci | for

aut onormous district was constituted--Wether Regul ati on
effective thereafter.

United Khasi Jaintia Hills District (Application of Laws)
Regul ation 5, 1952, s. 2(2)-Notification extending < Act in
Schedule to Regulation to autononous district-Issued. under
Regul ation after District Council was constituted-Effect.

HEADNOTE:

The admi nistration of tribal areas . in the State of Assam is
governed, by virtue of Arts. 244 and 275 of the Constitution
by the provisions contained in Schedule WV of the
Consti tution. Paragraph 19 of the VI ~Schedule contains
transitional provisions, under which the adm nistration of
aut onormous districts of the tribal areas specified in Part A
of the Table to the Schedule is vested in the Governor of
the State until a District Council was constituted for the
aut onormous district. Under cl. 1(b) of the paragraph the
CGovernor may meke Regul ations for the peace and good govern-
ment of any area and any Regul ation so nade nmay . repeal or
amend any Act of Parlianment or of the State Legislature or
any existing law which is for the tinme being applicable to
such area. The power conferred on the Governor is ‘thus a
| egi sl ative power without any limtations even in regard to
matters in respect of which he can promulgate a Regul ation

The only limtation is the requirenent of the Presidentia

assent for the Regulation to have effect. [509 A-B, CD;, 510
GH 511 A D]

For the autononous district of the United Khasi Jaintia
Hlls a District Council was constituted in June 1952. But
before that date, the Governor pronul gated the United Khas

Jaintia Hills District (Applications of Laws) Regul ation of
1952 for which the Presidential assent was obtained in My
1952. The | aws nmade applicable are set out in the 'schedul e
to the Regulation. Section 2(2) of the Regul ati on enpowered
the Governor to direct by notification in the official
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gazette that any of the laws set out in the schedule to the
Regul ation shall extend to and have effect in so nmuch area
of the United Khasi-Jaintia Hills District or part thereof,
and for that purpose, different areas and different dates
may be specified for different laws. [508 A, C 511 G 513
D- E|

On Septenber 8, 1961, the Governor by notification extended
thereby the Eastern Bengal and Assam Excise Act, 1910, which
was one of the laws in the schedule to the Regulation, to
the United Khasi Jaintia Hills District. The authority
under the Act refused renewal of a pernmit authorising the
respondents to distil liquor. The respondents thereupon
challenged the wvalidity of the regulation as well as the
notification issued there-under and the H gh Court held that
once a District Council was set up the Governor could not
exerci se power under para 19, that any Regulation nmade
thereunder could remai neffective until that period only,
and that  therefore, the notification issued in Septenber
1961 extendi ng rho Excise Act had no effect.

Al'l owi ng the appeal to this Court,

507

HELD : (1) The Regul ation was a conpetent |egislation nade
i n pursuance of the power conferred by para 19(1)(b) of the
VI Schedule to the Constitution and under that power the
Governor could not only make Regulations.in the form of
substantive laws but also could apply  existing statutes.
The words ’'until a District Council is so constituted for an
aut onormous district’ \in the paragraph-only place a linmt to
the period until which the power is exercisable and not any
[imtation on the extent of the power or the period during
which a Regul ation nmade by the Governor would be in force

once it is wvalidly nmade. Li ke any other piece of
| egi sl ation, the Regulation continues to operate and remain
effective until it is either annulled or repeal ed under some

| egi sl ative power. [512 A-D;, 513 B-(]

Ram Ki rpal v. Bihar, [1970] 3 S.C. R~ 233, foll owed.

J. K. &S Plant Manufacturing Co. Ltd. v. King Enperor
[1947] F.C.R 141, referred to.

(2) The effect of the Regulation was that the conpetent
| egislative authority, namely the Governor, selected certain
laws enunerated in the schedule for their being applied to
the district; and it left it to the Governor to decide on
what date or dates and to which part or parts of the
District any one or nore of themshould be extended -and
brought into force. The Regulation, therefore, was a
conditional legislation [513 E-F, G H|

(3) Assuming, however, that it was delegated Ilegislation
there is no question of the del egati on being excessive. nor
is it correct to say that the power so del egated | apsed with
the | apse of the legislative authority of the Governor under
para 19(1)(b). The power of the Governor to |egislate ended
when the District Council was constituted; but the  power
conferred by the Regulation on the Governor to bring into
force the laws set out in the schedul e continued and would
continue so long as the Regulation remained on the statute
book. [513 H 514 A-B]

Ther ef or e, the notification dated Septenber 8, 1961
extending the Excise Act, though issued after the power
under para 19(1)(b) had ceased. was valid since t he
Regul ation itself <continued to operate and the power to
i ssue such a notification did not |apse. [514 B-C]

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1162 to
1173 of 1969.

Appeal fromthe judgnent and order dated February 9, 1965 of
the Assam and Nagal and Hi gh Court in Cvil Rules Nos. 206 to
215, 234 and 235 of 1963.

S. V. GQupte and Naunit Lal, for the appellants (in all the
appeal s).

The respondent did not appear.

The Judgnent of the Court was delivered by

Shelat, J. These appeals, under certificate arise out of the
wit petitions filed by the respondents in the H gh Court of
Assam and Nagal and, challenging the validity of the United
508

Khasi - Jai nti a Hlls Districts (Application of Laws)
Regul ation, V of 1952 pronulgated by the Governor of Assam
under paragraph 19(1)(b) of the Sixth Schedule to the
Constitution, the  notification, dated Septenmber 8, 1961
i ssued / thereunder extending thereby the Eastern Bengal and
Assam Excise Act, 1910 to the United Khasi-Jaintia Hills
District, and the order of the Deputy Conm ssioner refusing
renewal of a permt authorising the respondents to disti
liquor frommillet on the ground that there could not be a
renewal of the original permt as that pernmt was issued by
one who had no authority to issue it. The High Court
allowed the wit petitions on the ground that the Governor
had issued the said Regulation under the provision of
paragraph 19 (1) (b) which are transitional, that is, unti
a District Council for the area was constituted, which was
done in June 1952, that once such a council was set up, he
could not exercise the power under paragraph 19, that any
regul ati on nmade thereunder could remain effective until that
period only, and that therefore, the notification issued in
Septenber 1961 extending the Excise Act ~had no effect.
Consequently, there was, according to the H gh Court, no
Excise Act validly in force in the said District under which
the respondents could be prevented fromdistilling [|iquor.
The appeals, thus, raise the question of interpretation of
paragraph 19(1) (b) and the scope and extent of the power of
the Governor thereunder.

Prior to August 15, 1947, the areas originally known as
Khasi States were ruled by Chiefs wth certain linted
powers under special relations with the British Governnent
as the paramount power. The paranountly having |apsed on
the passing ,of the Indian Independence Act, 1947, those
chiefs acceded to the Dom nion of India under Instruments of
Accessi on under which the exi sting admi ni-strative
arrangenents were continued Later on, the Khasi States were
nmerged in the State of Assamas specified in the First
Schedule to the Constitution, and such of the powers  which

the Chiefs possessed till then cane to an end. However,
under Arts. 244 and 275 read with the Sixth <Schedul e,
certain speci al provi sions were nmade regarding the

governance of these areas despite their form ng part of the
State of Assam The Khasi States were joined wth the
Khasi-Jaintia Hlls District to formone district to  be
thereafter called the United KhasiJaintia Hills District and
were placed in Part A of the Table appended to the Sixth
Schedul e. W are not concerned wth the subsequent
constitutional developrments in regard to these areas as the
notification challenged by the respondents extending the
Excise Act, 1910 to themwas issued in 1961, and the order
of refusal by the Deputy Commissioner to permt t he
respondents lo distil liquor was passed on the extension of
that Act by that notification

509
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As aforesaid. the administration of the tribal areas in the
State of Assamis governed, by virtue of Arts. 244 and 275
of the Constitution, by the provisions contained in the
Si xth Schedul e. A perusal of Art. 244(2) and the Sixth
Schedul e shows that though the areas included in Part A of
the Table formpart of the State of Assam and, therefore,
within the executive authority of that State and the
| egi sl ative conpetence of both Parlianent and the State
Legi sl ati ve extend over these areas under Arts. 245 and 246,
a special administrative set-up for the tribal people,
residing in these areas, has been set up with a view to
establish a limted autononmy in view of the speci a
characteristics of the hills people.
The schenme of the Sixth Schedule is that paragraphs 1 to 17
apply to areas nentioned in Part A of the Table and
paragraph 18 applies to areas nmentioned in Part B of the
Tabl e. Paragraph 19 ~contains transitional provi si ons
applicable until D strict Councils, envisaged by paragraphs
2 and' 3, are constituted. Paragraphs 20, 20A and 21 |ay
down provisions with regard to the definition of triba
areas, rules as to interpretation and the anendnment of the
Schedul e.
Paragraph 1 provides that the tribal areas in Part A of the
Tabl e shall be an autononobus district: Paragraph 2 provides
for the constitution of the District and Regional Councils,
the election of their menbers and the termof office of such
nmenbers Paragraph 3 lays down the | aw naki ng powers of the
council, both District and Regional.  These powers are in
respect of matters set out initens (a) to (j). Paris 4 to
Il make provision with regard to matters such as the
admnistration of justice in autononmous districts and
regi ons, establishnment of prinmary schools,  dispensaries,
markets, cattle pounds etc., District and  Regi onal ' Funds,
assessnment and collection of [and revenue, inposition of
certain taxes, issuance of licences and |eases for pros-
pecting for or extraction of mnerals, regulation and
control of noney-lending and trading by non-tribals, and
lastly, the publication of laws, rules and regul ations’' nmade
under the Schedul e.
Paragraph 12(1) (a) provides that notwithstandi ng -anything
in the Constitution, no Act of the Assam State Legislature
in respect of the matters specified in paragraph 3 wth
respect to which a District Council or a Regional Counci
may nake | aws, and no such Act prohibiting or restricting
the consunption of any non-distilled al coholic |iquor shal
apply to any autononous district or autononous region unless
in either case the District Council for such district or
havi ng jurisdiction over such region by public notifications
so directs. The District Council in so directing 'wth
respect to any such Act can also direct that the Act /shal
have effect subject to such exceptions or nodifications as
it 2-L643Sup.Cl/ 72
510
thinks fit. Sub-cl. (b) of cl. (1) provides that the
Governor may direct that any Act of Parlianent or of Assam
Legi slature, to which the provisions of sub-cl. (a) do not
apply, shall not apply to an autononous district or region
or shall apply to such district or region or any part
thereof subject to such exceptions and nodifications as he
may specify. Under cl. (2), a direction given under sub-cl
(a) by the District or Regional Council or tinder sub-cl
(b) by the Governor can have retrospective effect.
Fromthe | anguage of this paragraph it is clear

1. t hat Par | i ament and t he State

Legi sl ature have conmpetence to nake laws with
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respect to the respective matters assigned to
them wunder the Seventh Schedul e wunder Arts.
245 and 246,
2. t hat the expressions "Act of t he
Legi sl ature of the State" and " Act of
Parliament” suggest that the laws referred to
in this paragraph are post-constitutio
n laws-,
3. that an Act of the State Legislature, if
it is in respect of any of the mtters over
whi ch under paragraph 3 a District Council or
a Regional Council has the power to nake | aws,
or if it is one which prohibits or restricts
consunpti on of non-distilled alcoholic |iquor
cannot apply to any area in Part A of the
Tabl e unl ess the District or Regional Council
as the case may be, so directs;
4, in matters other than those specified in
paragraph 3 and to which sub-cl. (a) cannot
apply, the GCovernor is enpowered to direct
that any Act of Parlianent or of the State
Legi sl ature shall not apply or shall apply
with such exceptions or nodifications and to
such district or region or any part thereof as
he may direct.
The object underlying paragraph 12 is to save t he
| egislative powers of the District ~and Regional Counci
conferred under paragraph 3 and to safeguard the specia
characteristics of  the peopleliving in the autononous
di stricts and regions:
Paragraph 19 as its marginal note indicates,  contains
transitional provisions. Its «cl. (1) first directs the
Covernor to take steps as soon as possible after the
comencenment of the Constitution for the setting up of
District Councils for the autonompus areas specified in Part
A of the Table. It next provides that until that is done,
the administration of such districts shall vest/ in the
Governor, and that such adm nistration shall be carried on
in accordance wth the provisions thereinafter set out
"instead of the foregoing provisions of this Schedule", that
is to say, paragraphs
511
1 to 18. Thus, paragraph 12 does not operate until District
Councils for the autononous districts under paragraph 2 have
been constituted. Paragraph 19 next confers on the Governor
two distinct powers, nanely,
(a) no Act of Parlianent or of “the State
Legislature shall apply to any such area
unl ess the Governor so directs. or, that /such
Act shall apply to the area or any specified
part thereof subject to such exceptions or
nodi fi cati ons as he thinks fit, and
(b) he may make regul ations for the ‘peace
and good governnment of any such area and -any
regul ation so nade nmay repeal or anend any Act
of Parlianment or of the State Legislature or
any existing law which is for the time being
applicable to such area
a. (2) provides that a direction made under sub-cl. (a) can
be given retrospective effect. d. (3) lays down that a
regul ati on made under sub-cl. (b) can have effect only when
the President has given his assent.
We need not pause to consider sub-cl. (a) of clause (1) as
it does not concern us for the tine being. So far as sub-
cl. (b) is concerned, the power conferred on the Governor is
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mani festly a | egislative power and is wi t hout any
[imtations even in regard to matters in respect of which he
can promulgate a regulation. The only limtation to that
power is the requirenment of the Presidential assent wthout
whi ch the regul ati on woul d have no effect.

The question then is, whether the Governor was competent to
promul gate Ordinance V of 1952, and to issue the inpugned
notification. dated Septenber 8, 1961 ? The question, in our
vi ew, does not present any difficulty felt by the H gh Court
and on account of which it came to the conclusion which it
di d.

As the Regulation itself recites, it was passed under para-
graph 19 (i) (b) and for which the President’s assent was
obtained on WMy 3, 1952. Since the District Council was
constituted in June 1952 (see T. Cajee v. U Jormanik Siem
(1), and it was passed in-pursuance of the power conferred
by sub-cl. (b) of el. (1) of paragraph 19, no question as to
the conpetence of the Governor can arise as the Constitution
itself confers sucha power on him As aforesaid, there are
no limtations on that power except in regard to the
President’s assent. Consequently, the power is as plenary
inits content as the power of a |egislature.

(1) [1961] 1 S.C.R 750.

512

It is true that the power is to be exercised "until a
District Council is so constituted for  an aut ononous
district". But that only places a limt to the period unti

which it 1is exercisable, and not any limtation upon the
extent of the power or the period during which a regulation
made by him would bein forceonce it is validly made.
Further, there 1is no provision either in paragraph 19 or
par agraph 12 suggesting that such a regulation is to remain
in force and have effect only until a District Council is
consti t ut ed. In the absence of any such linmtation, ' there
is no warrant for saying that a regulation ceases to have
effect once the District Council is constituted. The words
"such a District Council is so . constituted" have reference
to the period during which the legislative power of the
Covernor is to enure and not to the period upto which the
regulation which is made during the "tine that the power
enures is toremainin force. Like every other piece of
| egi sl ation, the regulation continues to operate and remains
effective until it is either annulled or repeal ed under sone
| egi sl ative power.

A simlar distinction was made in J. K Gas Plant Manufac-
turing Co. Ltd. v. King Enperor(1l) between the period of
emergency contenplated by an Act which enpowered t he
CGovernor-Ceneral to pronulgate an Odinance (setting up
Special Tribunal to try certain specified cases and the
peri od during which such an Ordi nance woul d subsi st -and have
validity. It was held that the Iife of such an “Ordinance
woul d not be limted by the period during which it could be
i ssued unless the Ordinance itself inposed such a linmitation
or other amending or repealing |egislation did SO.
Therefore, the Special Tribunal constituted under such  an
Ordi nance did not cease to exist by reason of the expiration
on April 1, 1946 of the period specified in S. 3 of the Act.
In Rain Kirpal v. Bihar(2), this Court had the occasion of
considering the provisions of the Fifth Schedule to the
Constitution, and in particular its paragraph 5(2) which
enpowers the Governor to "nmmke regul ations for the peace and
good governnent of any area in a State which is for the tine
bei ng a schedul ed area" and whi ch power under sub-paragraph
(3) includes the power to repeal or amend, while maki ng such
a regul ation, any Act of Parliament or of a State
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Legi sl ature or any existing law which is for the time being
applicable to the area in question. Explaining the content
and the scope of that power, Ray, J., speaking for the Court
observed at page 244 of the report that the power contained
i n paragraph 5(2) of that Schedul e enbraced the w dest power
to legislate for the peace and good governnent for the area
in question which conprised of not only nmaking of |aws but
al so of selecting and applying | aws, and that "the

(1) [1947] F.C.R 141, 161-162.

(2) [1970] 3 S.C R 233.

513

power to apply laws is inherent when there is a power to
repeal or anmend any Act or any existing law applicable to
the area in question".

The | anguage of paragraph 19 (i) (b) is identical with that
of paragraph 5(2) of the Fifth Schedul e, and therefore, nust
bear the same construction given to it in Ram Kirpai’s
case(l). There is, therefore, no difficulty in holding that
the questioned regulation was a conpetent |egislation nade
i n pursuance of the power conferred by paragraph 19(1) (b),
and that under that power the Governor could not only rmake
regulations in the formof substantive but also could apply
exi sting statutes.

The preanble of ‘the Regulation recites that it was
promul gat ed because it was found expedient to bring certain
enactnments into force in certain areas of the United Khasi-
Jaintia Hills District. Sec. 1 (1) recites the title of the
Regul ati on. Sub-sec. (2) of that section provides that the

Regul ation shall cone into force at once. The |aws made
applicable are set out in the schedule appended ’'lo the
Regul ation., one of which is the Eastern Bengal ~and Assam

Excise Act, 1910. Sec. 2(2) then enpowers the Governor to
direct, by notification in the Oficial Gazette, that any of
those laws shall extend to and have effect in so nmuch area
of the United Khasi-Jaintia Hlls District or part thereof
and to that purpose different areasand different dates may
be specified for different |aws.

The effect of the Regul ation was that the conpetent |egisla-
tive authority, in this case the Governor, selected certain
enunerated in the Schedule for their being applied "to the
District. 1t, however, left to the Governor to -decide on
what date or dates and to which part or —parts of the
District any one or nore of themitself them should be
extended and brought into force. The Regulation itself
determ ned which laws were to be applied in the District.
The only matter left to tile Governor was the time when and
the area to which they or any one or nore of themshould be
extended. The Regul ation cane into force at once and conti -
nued to remain in force even after the District Council/ was
set up; so also the power thereunder conferred on the
Governor to extend themeither to the District as a whole or
to any part or parts thereof.

Prima facie, the Regulation was a conditional |egislation,
the legislative authority, namely, the Governor having by
the Regulation itself selected the | aws which he wanted to
be applied and having. left only the tine when and the area
in which they or any one of them should be brought into
force. Assuming, however, that the legislation was a
del egated piece of legislation. there is no question of such
a del egati on being excessive, nor is it correct to say that
the power so delegated | apsed with the | apse of the

(1) [1970] 3 S.C.R 233.

514

| egislative authority of the Governor under paragraph 19 (1)
(b). The power of the Governor to |egislate ended when the
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District Council was constituted. But the power conferred
thereunder on the Governor to bring into force the |aws set
out in the Schedul e continued and would continue so |long as
the Regul ation renmained on the statute book. That being the
position, the notification, dated Septenber 8, 1961, though
issued after the power under paragraph 19 (1) (b) had
ceased, was validly nmade as the power to issue such a
notification under the Regulation did not |apse since the
Regul ation itself continued to operate.

The Hi gh Court, therefore, was in error in holding that the
notification was inconpetent or that for that reason the
Excise Act was not in force, and that therefore, the

respondents could not be prohibited fromdistilling |iquor
without a wvalid Ilicence —under the Act from a proper
aut hority. For the reasons aforesaid, the appeals are
al lowed, but in the circunstances of the case there will not
be any order as to - costs:

V.P.S

Appeal s al'l owed.
515




