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ACT:

Service Law-Arny Oficers--Pronption--Major General to
Lt. General--Adoption of two stream concept. viz. ' Comrand
and Staff Sireami and 'Staff Only” Stream-Fixation of
i nter-se seniority after adoption of t wo stream
concept--Oificers approved in 'Conmmand and Staff’ Stream of
the sanme batch '---Wether senior to officers approved in
Staff Only Stream

HEADNOTE

On 31st May, 1986 the Governnent of India approved, in
principle, the '"Two Stream concept of career managenent of
Army Oficers which envisaged that officers on pronbtion to
Maj or Ceneral and Lt. General will be bifurcated into the
"Command and Staff’ and the 'Staff Only’ Stream By an order
dated 9th Septenber, 1986 issued by Mlitary Secretary, Armny
Headquarters, the nodalities of the concept, were worked out
and it was inter-alia provided that for the purpose of
seniority, officers of the 'Staff Only’ Stream wll ~ be
junior to officers of the 'Conmand and Staff" Stream

Wi | e adopting the nethodol ogy for inplenentati on of the
"Two Stream Concept’, in its note dated 22nd Septenber, 1986
the Mlitary Secretary stated that two options are avail able
for fixing the sequence of pronotion under the 'Stream
Concept’. Under option 'A the existing sequence of  pronp-
tion is maintained and in that officers are to be" pronoted
as per their inter-se seniority, irrespective of the stream
In the case of Option 'B', whereas the existing sequence of
promotion is maintained, but promption is to be effected in
accordance with the streamin which an officer is being
pronoted. After giving advantages and di sadvantages of the
two options, the said note recommended that option 'B
should be adopted. The Mlitary Secretary’'s note was ap-
proved by Vice Chief of Arny Staff and the Chief of Arny
Staff.

By a comunication dated 1st June, 1987 the Mlitary
Secretary clarified its earlier note dated 22nd Septenber,
1986 explaining that officers of the General Cadre of a
particular batch seniority approved in the ’'Command and
staff’ Streamwi ||l be en-block senior to those
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officers of the sane batch approved on the ’'Staff Only’
Stream However, an officer of an earlier batch approved on
the ’'Staff Only’ Streamwill be senior to an officer of
subsequent batch approved on the ' Command and Staff Stream

Under the pronotion policy of Army every officer is
given three chances for consideration for pronotion. The
first opportunity is called "fresh cases". The second oppor -
tunity is called "first review cases" and the third opportu-
nity is called "final review cases". An officer not approved
for pronotion |oses one year on seniority and slides into
the batch of the next year.

The respondent, comm'ssioned in the arnmy in 1954, while
acting as Brigadier, was selected as Major General in 1956
batch. Accordingly, his seniority was fixed alongwith 1956
batch. While working as Major Ceneral he was considered for
promotion to the rank of 'Lt. General in 1989 but was disap-
proved.” He thus'|ost seniority of 1956 batch. He was then
considered as a first reviewcase in 1990 alongwith 1957
bat ch-conprising of final review case of 1955 batch, first
review case of 1956 batchand fresh case of 1957 batch-and
was approved for selection for *Staff Only’ Stream Since he
was approved only for 'Staff Only’ Stream in the select
panel dated 26th Cctober, 1990 he was placed bel ow all ot her
Maj or General s who /were approved for selection in the Stream
of ' Command and Staff.

Aggrieved by his placenent bel ow'the officers who were
approved for ’'Command and Staff’ Stream he filed a wit
petition in the H gh Court which directed the Union of India
to treat the respondent senior to all the other Major Cener-
als who were pronoted to theacting rank of Lt. General in
the ' Command and Staff’ stream and to expeditiously  pronote
him ahead of the 1957 batch. Against the decision of the
Di vi si on Bench of the Hi gh Court the Union of India filed an
appeal in this Court.

Setting aside the order of the H gh Court, this Court,

HELD: 1. The Division Bench of the High Court totally
m sunder stood the note of the MIlitary Secretary dated 22nd
Septenber, 1986 as well as the note of the Vice Chief of
Arnmy Staff. In the note of the Mlitary Secretary dated 22nd
Sept enmber, 1986, Option 'A which was preval ent practice was
substituted by option 'B which was recomrended for future
and which was accepted both by Vice Chief of Arny Staff as
well as Chief of Arny Staff. [369H 370E]

352

2. It is clear fromoption B which was adopted for
wor ki ng out the ' Two Stream Concept’ that the seniority wll
first be given to the 'Command and Staff’ stream sel ected
from any of the earlier batches and after the 'Command and
Staff’ stream has been accorded the seniority, the /three
streans of 'Staff Only’ will be given seniority and that the
final review, the first reviewor fresh stream of '’ Staff
Only’ rank below the simlar three streans of’ Cormand and
Staff’'. [362B-C

3. It is also clear fromthe Schene that the O ficer who
Were approved for ' Command and Staff’ Stream can be appoint-
ed both for "Command’ as well as ’Staff’ vacancies whereas
the officers who were approved only for stream of ' Staff
Only’ can only be appointed to the vacancies relating to
"Staff’ and cannot be appointed relating to vacancies for
"Command’ . The expression 'same batch’ referred to in para-
graph 9 of the Mlitary Secretary's letter dated 1st June,
1987 is for the officers who were considered for selection
at one tine and not the individual batch of the Mjor Gener-
al. [3708B]
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4. Option 'B has not been reviewed till date. There can

be no doubt that if option A was available for preparation

of select |ist the respondent would have been senior to

ot her persons who were reconmended for ' Comrand and Staff’
Stream But option 'A was given up and option 'B  was
recommended for approval. Since option 'B has been adopted
and accepted the seniority of the respondent placed in the
panel dated 26th October, 1990 is unexceptionable. [370F- G

5. The respondent cannot take advantage for being pro-
noted earlier than the officers selected for the ' Comuand
and Staff’ Stream [374B1

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 2574 of
199 1.

From t he Judgnent -and Order dated 30.4.1991 of the Del hi
H gh Court in C.WP. No. 812 of 1991

Al tar. _Ahned, Additional Solicitor General, V.C Mhajan
A K Srivastava, S.N Terdal and Vijay Kumar Verma for the
Appel | ant .

P.C. Jain, AshimVachher and Ms. Bharti Anand for the
Respondent .

The Judgrent /of the Court was delivered by
353

YOGESHWAR DAYAL, J. This appeal by Special Leave is
directed against ‘the judgment of the H gh Court of Delhi
dated 30th April, 1991 on behal f of the Union of India and
the Chief of the Arny Staff against Mjor General Dayanand
Khur ana.

By the inpugned judgnment the Division Bench of the Hi gh
Court directed the issue of wit of mandanus nodifying an
order dated 26th Cctober, 1990 and thereby directing the
appel l ants herein to treat Mjor General D.N Khurana, who
was approved for pronotion to the acting rank of Lt. Genera
for ’'Staff Only’ Stream senior to all the other Mjor
CGeneral s who were pronoted to the acting rank of Lt. Cenera
in the 'Comuand and Staff’ Stream and al so i ssued further
wit of mandamus directing the appellants to expeditiously
pronote the respondent herein, ahead of the 1957 batch, toa
Staff post which has occurred between 26th Cctober, 1990 and
31st May, 1991 keeping in view the existing policy of the
CGovernment and in the light of the observations made in the
j udgrent .

The brief facts which give rise to the filing of the
wit petition in the H gh Court and the appeal before us my
be noti ced.

The respondent was commissioned in the arnmy in the /year
1954, therefore, his original seniority reckons from the
year 1954. As per the policy and procedure adopted-in this
connection every officer is given three chances for consid-
eration for pronotion. If an officer is not approved for
promotion during the first consideration, he | oses one vyear
of seniority and slides into the batch of the next year. In
the eventuality of his not being approved for pronotion even
in the second consideration, he |loses one nore year of
seniority and slides further into the next batch. Thereaf-
ter, the officer is considered for the last time for prono-
tion in the third chance and if he is not approved even in
the third chance, he is not given any further consideration
and is finally regarded as a superseded officer. In pursu-
ance of this policy, the respondent herein while he was
acting as a Brigadier was first considered for promption to
the rank of Mjor CGeneral in the year 1983 but was not
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approved, and, therefore, he became part of 1955 batch
instead of 1954 batch. Thereafter he was superseded again
and ultimtely got selected as a Major Ceneral in the 1956
batch. As per the existing policy at that tine his seniority
in the rank of Major General was re-fixed alongwith the
officers of 1956 batch as per the follow ng sequence of
sel ection:
354

1956 Batch:

(a) Final review case of 1954 batch.

(b) First review case of 1955 batch

(c) Fresh case of 1956 batch.

The respondent while working as Major General was con-
sidered for promotion to the rank of Lt. General in July,
1989 but was rejected by the Governnment. He thus once again
lost seniority of 1956 batch. He was then considered as a
first review case in July, 1990 al ongwi th 1957 batch and was
approved for selection for 'Staff Only’ Streamin the fol-
| owi ng sequence of consideration:

"(a) Final review case of 1955 batch.

(b) First review case of 1956 batch.

(c) Fresh case of 1957 batch.
Since the respondent was approved only for ’'Staff Only’
Stream he was pl aced bel ow all other Major Cenerals who were
approved for selectionin the Streamof ’'Command and Staff.
The respondent was /aggrieved by his placenent below the
officers who were approved for 'Command and Staff’ Stream
though he had been approved only for *Staff Only’ Stream

On  31st May, 1986 the Government of |ndia approved, in
principle, the 'Two Stream concept of career managenent of
Army Oficers of the ranks of Major General and Lt. Genera
subject to the follow ng stipulations:

"(a) The nodalities for inplenmentation of 'Two
Streani concept will be worked out by the Arny
Headquarters and subnitted to Governnent for
information. This will include identification
of appointnments ‘to be manned by /officers
bel onging to the "Staff Only’ Stream

(b) The criteria and the QRs formulated by the
Army HQrs and subnitted to Governnent vide
Army HQs Note No. PC-01102/ Ms 9B-dated 7th

February, 1986 will be applied for screening
officers for pronotion to the two streans. |t
will be ensured that

355

the QRs prescribed for promtion to t he
"Command and Staff streamare stricter than
those prescribed for the 'Staff Only’ stream
(c) A conprehensive review of the working of
the concept wll be done in 1987 and such
amendnments, as nmay be necessary, wll be put
up to Governnent for approval.

This approval of the Governnent was preceded by the
approval of the Prime Mnister on 26th May, 1986. The reason
for adoption of 'Two Stream Concept’ of career nanagenent
for Army Oficers is that the Arny is highly command orient-
ed with the systemitself providing a distinct edge for
proven command performance. This orientation, especially in
hi gher ranks, has helped to maintain the fighting efficiency
of the Arny and has stood to the test of tine, besides being
in the over all interests of the Service and the Nation. In
order to be able to develop command potential, it was
t hought necessary that officers are allowed to hold command
appoi nt nents for adequate periods.

Thereafter the nmodalities for above ' Two Stream Concept’
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were worked out by the Arny Headquarters and an office order
was issued by Mlitary Secretary’'s Branch, Arny Headquar-
ters, dated 9th Septenber, 1986. The rel evant paragraphs are
1to 3, 5 and 9 which read as under
"1. The upgradations in senior ranks in the
Cadre Revi ews have been sanctioned only in the
Staff and ERE appointnents. This has caused
serious inbalances in the existing ratio
between the Command, Staff and ERE appoint-
ments. \Wereas, earlier senior officers could
be given a proper comand tenure before their
turn came up for the next pronotion, it is not
now feasible in all cases after the upgrada-
tions are fully inplenented.

2. Qurs is a Cormand oriented Arny
and successful performance in a command rmnust
continue to be mandatory for pronotion to
hi-gher ranks. It iis not desirable to truncate
command tenures, if we have to nmamintain our
fighting efficiency. It is to this and, that
it has been-decided to adopt the 'Two Stream
Concept’ for officers of the rank of Brig. and
above. The details of the concept are given in
the succeedi ng paras.

356

Concept

3. The concept envisages that officers on
promotion to Maj. General and Lt. General will
be bi furcated intothe ' Conmand and Staff’ and
the "Staff Only streams as per details given

bel ow.

(a) 'Command and Staff -~ Stream Very high
calibre officers based on their nmerit will be
pronoted to this Stream They will hold com

mand appointnments~ in the H gher rank and
thereafter be given exposure to Staff and ERE

appoi ntnents as necessary. They will be eligi-
ble for further pronotion as per the existing
criteria.

(b) "Staff Only’ Stream Oficers pronot-
ed to this Streamw |l hold only -staff ap-
poi ntnents, in the higher rank and will pro-
ceed on superannuation thereafter. These
officers wll not be eligible for  further
pronoti on.

4. e
Applicability
5. The 'Two Stream concept generally will be

applicable to the officers of the Genera
Cadre. However, non-General Cadre officers

will also be considered for the "Staff Only’
Streamin the rank of Lt. General.
B6-8 e

Inter se Seniority

9. Oficers selected for the ’'Command -and
Staff Stream will be pronoted first, be it on
a Command or Staff appointnent. Thereafter,
officer of the same batch who are selected
for the "Staff Only’ Streamw |l be pronpted.
Therefore, for the purpose of seniority,
officers of the 'Staff Only’ Stream will be
Junior to officers of the 'Command and Staff
Stream After placing the officers of the
"Staff Only’ Streamin suitable appointnents,
review selectees of the 'Command and Staff
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Stream of the next batch will be pronoted.

Agai n in adopting the nmethodol ogy for inplenentation of the

357

"Two Stream Concept’ the followi ng note dated 22nd Septem
ber, 1986 was put up by the Mlitary Secretary to the Chief
of the Arny Staff.

1. This note pertains to the sequence of
promotion in respect of officers who are
approved for pronotion under the Two Stream
concept .

2. The existing sequence of prono-
tion is laid down vide our policy letter No.
38360/ M5 5 B dt. 29 May 84, placed opposite.

3. Wth our command orientation
viable tenures in comand assignnment are
mandatory to-increase the fighting efficiency
of the Arny. It is, to this end that the Two
Stream Concept has been adopt ed.

4. Wth the introduction of the two
stream concept in the ranks of Maj. Generals
and Lt. Cenerals, the sequence of pronotion
into the streans needs to be fornmalised. In so
doi ng, ~the main reasons for the introduction
of the two stream concept, have to be the
gui di'ng principle.

5. The two stream concept was intro-
duced to pronote younger high calibre officers
early, ' so that they get viable tenures in
command.. It is also well known that by and
large an officer who is approved as a fresh
case is of a higher calibre as conpared to the
ones approved for pronotion as review cases.
Thus it would be logical to pronote the forner
category of officers approved in the ' Conmand
and Staff stream earlier than the latter
category of officersapproved in the '’ Staff
only’ stream

6. Two options are available for
fixing the sequence of pronotion under the
"Stream Concept’. These are given in subse-
guent paras wth the help of the  followng
illustrations--

(a) Batches considered at the Screening Board:
(i) Final Review 1956
(ii) First Review 1957
358
(iii) Fresh Cases 1958.
(b) O ficers Approved for Pronotion
(i) Final Review 1956

(aa) Conmmand and Staff Stream -- ne
(ab) Staff only Stream <~ (ne
(ii) First Review 1957
(aa) Conmand and Staff Stream -- One
(ab) Staff Only Stream -- One
(iii) Fresh Cases- 1958
(aa) Conmand and Staff -- ten
Stream
(ab) Staff only stream -- five

7. \hatever sequence is followed, the IC nunmber seniority
within that stream of that batch needs to be maintai ned. The
sequence of pronotion could follow the wundernentioned op-

tions:

(a) Option A. To follow the existing sequence of pronotion

(i) Fina
(ii) Fina

review Command and Staff stream-1956 batch.
review Staff only stream-1956 batch
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(iii) First review Command and Staff stream-1957 batch.
(iv) First review Staff only stream- 1957 batch

(v) Fresh Command and Staff stream-1958 batch.

359

(vi) Fresh Staff only stream-1958 batch.

(b) Option B. The sequence of pronotion to be:

(i) Final review Command and Staff stream-1956 batch.
(ii) First review Conmand and Staff stream-1957 batch
(iii) Fresh Command and Staff stream-1958 batch.

(iv) Final review Staff only stream-1956 bat ch.

(v) First review Staff only stream-1957 batch

(vi) Fresh Staff only stream-1958 batch.

(The officers of 1959 batch, approved even in

the Command and Staff stream w Il be pronoted
after absorbing the Fresh 'Staff Only’ stream
of 1958 batch.)
8. The advantages of Option A wll be the
di sadvant ages of Option B. The advantages and
di sadvant ages of Option A are discussed bel ow
(a) Advant ages.

(i) Those approved for pronotion as review
cases, w Il still get their pronotion and al so
have a reasonably viable tenure. The chances
of any proved officer retiring wi thout get-
ting his pronotion, are renote.

(ii) The existence of dissatisfied officers
among t hose approved for pronotion, is unlike-
ly.

(b) Disadvant ages.

(1) The basic principle behind the intro-
duction of the two stream concept gets defeat -
ed.

(ii) Tenure of Command. Delay' in the

pr ono-
360
tion of fresh cases of the Command and Staff
stream will give themlesser tenure, possibly
affecting their chances of further pronotion,
thus having an overall detrinmental effect.

(iii) The principle of pronoting really high
calibre and the best officers early, is vio-

| at ed.
9. Analysis. It would be noticed that the
difference in the two options are mininal. In

the case of Option A the existing sequence of
promoti on has been maintained in that officers
are being pronoted as per their inter-se
seniority, irrespective of the stream In_ the
case of Option B, whereas the existing se-
guence of promotion is still being maintained,
but pronotion is being affected in accordance
with the streamin which an officer is | being
pr onot ed.

10. Since officers of the ’ Conmmand
and Staff are of higher calibre, pronoting
them over the 'Staff Only’ streamis |ogica
and has been accepted in principle. Hence
adoption of Option B, is recommended.

11. For approval please. Once ap-
proved, Mnistry of Defence will be informed
accordi ngly.

Sd/ -
(A. K. Chatterjee)
Lt. Cenl

Sena Sachi v/
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Mlitary Secretary
22 Sep. 86
CQOAS
t hr ough
VCOAS
The above note of the Mlitary Secretary was considered

by the Vice Chief of Arny Staff and vide note dated 24th

Sept enber, 1986 in which he has observed as under
"1. As | seeit, inthe ultimate, pronotions
in ' Command
361
and Staff’ streamand ’Staff stream should be
i ndependent of each other based on identified
slots in each stream The differential in
terns of tinme between the two may be as nuch
as two to three years, the exact period vary-
ing fromtime totime. It is only then that we
would be able to have viable tenures for
"Command and Staff’ Streamofficers, both in
the rank of Maj. Gen. and Lt. Gen. Thus, our
ai mshould be to pronote a ' Command and Staff’
stream officer to Maj. Gen. at the age of 48
years or so and to Lt. Gen. at the age of 52
to 53 years. On the other hand, it would be
acceptable if a staff streamofficer is pro-
noted to Maj. Gen. at the age of 51 years or
so and to Lt. Gen. at the, age of 54 or 55
years.

2. \In the light of the above, the propos-
al putforward by the MS cannot be a long term
proposal . — However, we have perhaps no option
but to adopt this for the short term as the
ages at which the officers are currently being
approved for higher pronotions are conpara-
tively higher, and there would be inbalances
if we increase the differential suddenly. M5
proposal nust, therefore, be seen as'a valid

one for the transitionary phase only. To
that extent, | amin agreenent with his recom
nmendat i on
Sd/ -
24 Sep. 86
COAS

The note of the Mlitary Secretary alongwi th the note of
the Vice Chief of Arnmy Staff was put up before the Chief of
Arnmy Staff, who, on 8th Cctober, 1986 approved the note of
the Vice Chief of Arny Staff. The file was again put up to
JDMS through the Mlitary Secretary and the matter. was
di scussed.

Paragraph 7(a) of the note of the Mlitary Secretary
dat ed 22nd Septenber, 1986 nmentions Option A which was the
exi sting sequence of pronotion prior to Septenber, 1986 and
recommended i n subparagraph (b) of paragraph 7 the sequence
of pronotion which was to be followed. In paragraph 8 the
Mlitary Secretary discussed the advantages and disadvan-
tages of Option 'A and Option 'B . In paragraph 10 he
recomended adoption of Option 'B'. He also nentioned in his
note that if the note is approved, the Mnistry of Defence
wi Il be informed accordingly.

362

It is clear that the Vice Chief of Arny Staff adopted
the proposal as recomended in the note of Mlitary Secre-
tary in paragraph 10 which was again agreed to by the Chief
of Arny Staff. The matter was again sent to the Mlitary
Secretary who discussed it with the officers of Mnistry of
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Def ence.

It is clear fromOption "B, which was adopted for working

out the 'Two Stream Concept’, that the seniority will first

be given to the Comuand and Staff’ Stream sel ected from any
of the wearlier batches and after the ' Cormand and Staff’
stream has been accorded the seniority, the three streans of
"Staff Only’, nention at SI. Nos. (iv), (v) and (vi) wll be
given seniority. It is also clear that the final review the
first review or fresh streamof 'Staff Only’ rank bel ow the
simlar three streams of ' Command and Staff’ trained.
The substance of this note is again conveyed by the
Mlitary Secretary in its conmmunication dated 1st June, 1987
by way of further anplifying the nethodol ogy for inplenenta-
tion of the 'Two Stream Concept’. The letter reads:
" COMWAND AND STAFF STREAM
1. Further to this Headquarters letter No.
00476/ Vs 9B dat ed 09 Sep 86.
2. Certain doubts have been expressed by
officers regarding the 'Two Stream Concept’
This letter seeks to clarify the inportant
i'ssues with particular reference to:
(a) Necessity of the Stream Concept.
(b) Ages of superannuati on.
(c) Inter-se seniority.

Necessity

3. The upgradations which were sanctioned in
the | Second Cadre Review, were-mainly on the
Staf f ‘and ERE. This resulted in an inbal ance
in the Command and Staff ratio. - Tenures in
seni or ranks in Command consequently becamne
truncated which in a Command oriented Arny
like ours, is not acceptable. Hence the ’'Two
Stream Concept was intro-

363

duced with the due approval of the Govern-

ment .

Ages of Superannuation

4. As per the current rules officers of the
"Staff Only’ Streamare to superannuate one
year earlier 'than the officers of the ’'Com
mand and Staff Stream This rule is-applicable
both to the General Cadre and officers from
other Arms and Services. However, in the case
of officers of other Arns and Services certain
other «clarifications given in the  succeeding
paras will also be applicable.

5. Maj. Gens. In the case of Maj ~Gens from
other Arms and services, the screening is done
primarily to permt the officers to be pronot-
ed to un-specified appointnments outside /'their
Corps on first promotion and if required ahead
of officers not so selected. The ages of
superannuation in their respect wll ‘remain
unchanged and they shall superannuate at  an
age corresponding to the officers of the
Conmand and Staff in the rank of Maj Gen.

6. Lt. Gens. Each other Arm Service is autho-
rised two appointnents specific to the Corps
in the rank of Lt. Gen. Notw thstanding the
proposal to downgrade the schools of Instruc-
tion, a second appointnment in the rank of Lt.
Gen. will invariably be made available to them
to ensure that their pronotional prospects do
not lag behind. Oficers holding these two
assured appointments will superannuate at 58
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years. QO her officers from a particul ar
Arml Service in the 'Staff Only Streami over
and above the two assured appointnents wll
superannuate at 57 years as is applicable to
of ficers of the General Cadre. However, if an
appointnent wthin the Corps falls vacant,
such officer will be screened to assess his
fitness for holding the specific vacancy
within the Corps. If selected to hold the
aut hori sed vacancy, he will superannuate at an
age corresponding to the age of Command and
Staff Stream i.e. 58 years. If in case, no
vacancy s available, the officers of this
Stream continue to superannuate at 57 years as
nmentioned earlier.

Inter-se seniority

7. The ’'Two Stream Concept’ envisages that
of ficers of the

364

CGeneral Cadre of a particular batch seniority
approved in~ the "Command and Staff’ Stream

will be e.n-block senior to those officers of
the same batch approved on the ’'Staff Only’
St ream

8. In sofar as non-General Cadre officers are
concerned, the order of passing out is the
determining factor to decide the inter-se
seni oriity anongst them subject to readjustnment
based on the sequence of selection.

9. Doubts have al'so been raised regarding the
inter-se seniority between the officers of
other Arnms and Services approved on the ’'Staff
Only’ Streamvis-a-vis officers of the Genera
Cadre approved in the ’'Conmmand and Staff’
Stream as well as ' Staff Only’ Stream It is
clarified, that. as -regards the seniority
within the same batch is concerned, /officers
approved on the "Command and Staff’ Stream
continue to be senior to officers approved in
the ’'Staff Only’ Stream However, an  officer
of an earlier batch approved on the ' Staff
Only’ Streamwill be senior to an officer of
subsequent batch approved on the ' Command and
Staff’ Stream

10. It will, therefore, be noticed from the
above that while promoting officers in either
the ' Cormmand and Staff’ Streamor ' Staff Only’
Stream concept of batch seniority as hither-
tofore applicable has in all cases been  main-
t ai ned.

11. It is reiterated that the 'Stream Concept’
has been introduced to ensure that the best
avail able talent and expertise available in
the service is utilised

12. Content of this letter be widely dissem -
nat ed.

sd/
(Vijay Kumar)
Lt. Gen
Sena Sachi v/
Mlitary Secretary"

Before adverting to the subm ssions of the parties we
may al so refer to another letter dated 29th May, 1984 filed
as Annexure P-2 to the wit petition in the H gh Court (page
306 of the paper book filed on
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365
behal f of the respondents alongwith the counter-affidavit).
The letter dated 29th May, 1984 reads as under: -
"SEQUENCE OF SELECTION FOR SELEC

TIVE RANKS
1. Reference M5 Branch Liaison Letter No. 1/80
forwarded vide this Headquarters Letter No.
00170/ MS9A dated 02 Aug 80.
2. Paras 26 and 27 of the above quoted Liaison
Letter deal wth the revised sequence of
selection for pronotion to the rank of A/Lt.
Col. However, the exanple given in Para 26 has
raised certain doubts in the mnds of the
officers. According to this exanple, t he
revi sed sequence of selection was to be in the
foll owing order:-

(a) Final Review -- (Say) 1960 Batch
(b) First Review -- 1961 Batch
(c) / Fresh Selectees 1962 Batch

3. Prior to Feb., 1980 two different sequences
of selection were being foll owed for pronotion
to the rank of ALt Col and A/Col, illustrated
by the followi ng exanples:

(a) for pronotion to the rank of A/Lt Co

(i) Fresh SelLEctees -- (Say) 1959 Batch
(ii) Final Review -- 1957 Batch
(iii) First Review -- 1958 Bat ch
(b) for pronmotion to the rank of A/ Col and above
(i) Final Review - 1954 Batch
(ii) First Review - - 1955 Bat ch
(iii) Fresh sel ectees -- 1956 Batch
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4. In Feb 1980, it was decided to bring the
sequence of selection in the rank of A/ILt Co
in line with the sequence being followed for
promotion to the ranks of A/ Col and above. The
changed sequence of selection which i's being

presently followed is illustrated by the
foll owi ng exanpl es:

(a) Final Review == 196 1 Batch

(b) First Review -- 1962 Bat ch

(c) Fresh sel ectees -- 1963 Batch

5. This new sequence was to be applied com
nmencing with the fresh sel ectees of 1963  as
illustrated in para 4 above. Fresh selectees
of ficers of 1962 and earlier seniority were to
be treated by the old criterion as~ given in
para 3(a) above. It was al so decided that past
cases woul d not be opened up for the revision
of seniority.

6. In view of above, para 26 of above nen-
tioned Liaison Letter may please be treated as
cancel | ed.

7. This letter may please be given wde
publicity.

Sd/
(HB Kal a)
Col .
Col MS 5

for Mlitary Secretary"”
Learned counsels also brought to our notice paragraph
169 of Annexure P-3 filed in the wit petition (page 307 to
309 of the paper book) which reads as under
"169. A Batch for consideration for pronotion
to select rank is defined as "all officers who
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reckon seniority in a particular calender
year". This has been done for the follow ng
reasons:

(a) Oficers are comm ssioned fromIMA in Jan

and Dec. each year.
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(b) Oficers conm ssioned from OIS on grant of
per manent conmission |ose seniority as per
existing rules and they reckon seniority in
Mar. and Sep. of each year

(c) Oficers who forefeit service as a result
of disciplinary awards reckon fresh seniority
on any date in the cal ender year

(d) Oficers passing pronption examnations
late also reckon seniority corresponding to
the date of the examination on which they
finally passed."

It ~will be noticed that both these conmmunications are
before the 'Two Stream Concept’ which was accepted by the
CGovernment ~on 3 1st May, 1986 and its nodalities being
wor ked out thereafter. However, we w'll deal with these two
comuni cations little |ater.

The Division Bench of the Hi gh Court considered the note
of Mlitary Secretary dated 22nd Septenber, 1986, referred
to above, as well asthe note of the Vice Chief of Arny
Staff dated 24th Septenber, 1986 as also the note of the
Chief of Army Staff and took the view that if the sequence
of pronotion which was being foll owed was for Option "A the
wit petitioner would be entitled to be placed above the
fresh Command and Staff’ Stream cases belonging to 1957
batch. The | earned Judges further observed:

“In our opinionit is the sequence which is
referred to in the Option 'A which has to be
followed for nmeking pronotion to the next
hi gher rank of Lt. General. The reason for
this is obvious. It is true that the Mlitary
Secretary had recommended in the note dated
22nd Septenber, 1986 that Option 'B” (supra)
should be adopted. The Vice Chief of Arny
Staff, however, has stated that the proposa
of the MIlitary Secretary cannot be a |ong
term proposal. He further recomended that the
proposal of accepting Option "B could be
adopted for a short termonly.

"as the ages at which the officers
are currently being approved for hi gher prono-
tions are conparatively higher".

The Vice Chief of Arny Staff then (enphasis
added) recomended that Option 'B. should be
regarded as being
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followed "for a transitionary phase only".

It is clear fromthe aforesaid note
of the VCOAS that option 'B was recomended
for being approved only by way of tenporary
neasure and with regard to those officers who
were being considered for promotion at that
time. The wuse of the expression ’'Currently
bei ng approved’ must lead to only one conclu-
sion that it referred to those officers who
were being considered for pronotion on or
about Septenber, 1986. What is of greater
i mportance is that the VCOAS was enphatic in
observing that Option 'B could not be fa-
voured as a long term proposal. The Chief of
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Army Staff agreed with the recommendati on of
the Vice Chief of Arny Staff. The effect of
this must be that the recomendation of the
Mlitary Secretary to adopt Option 'B as a
sequence of pronotion was not accepted. The
exi sting sequence of pronotion which was being
foll owed was reconmended to be conti nued."
Agai n the Division Bench observed:
"It is pertinent to note that notw thstanding
the note dated 22nd Septenber, 1986, and the
subsequent opinion of the Vice Chief of Armny
Staff and the Chief of Army Staff, no letter
of the type which was issued on 9th Septenber,
1986, was ever issued by the Mlitary Secre-
tary’'s branch. Wwereas the letter of 9th
Sept enber, 1986, was issued to all the Conmmand
Headquarters, there is no format docunent
which was issued or nade known to the offi-
cers, purporting to give effect to Option 'B
suggested by the MIlitary Secretary vide his
note dated 22nd Septenber, 1986. On the con-
trary, the letter dated 1st June, 1987 issued
by the Mlitary Secretary’s Branch, referred
to hereinabove, is clearly at variance wth
the /suggestion of the Mlitary Secretary
contained in his note of 22nd Septenber, 1986.
If Option ’'B had been accepted, then that
woul d ‘have been nentioned in the letter’ of
1st June, 1987."

Again in relation to the comunication dated 1st June,

1987 the Division Bench observed as under:-

"Reverting to the letter of 1st-June, 1987, we
find that
369
towards the end of paragraph 9, it has been
categorically stated that:
"However, an officer of an earlier |batch
approved on the Staff Only Streami = will be
senior to an officer of subsequent batch
approved on the ' Command and Staff’ streant
This is then enphasised by the contents  of
paragraph 10 of that very letter which reiter-
ates that:

"The concept of batch seniority  as
hithertofore applicable has in all cases been
mai nt ai ned. "

The anxiety of the Mlitary Secretary’ s branch
apparently was that the batch seniority had to
be maintained. If the argunent of M. Vazey is
accepted, the batch seniority cannot be / nmain-
tained if the fresh cases of 1957 batch are to
be pronmpted earlier than the petitioner, which
is afirst review case of 1956 batch, then the
effect would be that officers belonging to the
1957 batch would be senior to the petitioner
who belongs to the 1956 batch. Notwi thstanding
the note dated 22nd Septenber, 1986 of the
Mlitary Secretary, the letter dated 1st June,
1987 of the Mlitary Secretary’ s branch makes
it clear that the batch seniority shall always
be rmaintained. Notw thstanding the fact that
the fresh cases of 1957 batch have been ap-
proved for command and Staff stream they
woul d, neverthel ess, cone in sequence after
the petitioner who belongs to the 1956 batch
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though selected in the Staff only Stream It
may happen that notw thstanding that t he
petitioner is placed at the head of the penal
no staff vacancy may occur and a vacancy may
occur only for a command post to which the
petitioner has not been selected but we are
not concerned with such a case here. It is the
adm tted case before us that out of the pena
of officers who were selected as per the
letter dated 26th Cctober, 1990, Major Gen.
S.A Singh and S. Roy Choudhary have been, on
promotion, posted to posts which are non-
Conmand post's.

It appears to us that the Division Bench totally ms-
understood the note of the Mlitary Secretary dated 22nd
Septenber, 1986 as well as the note of the Vice Chief of
Arnmy Staff dated 24th Septenber, 1986.
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It is inthe select panel prepared dated 26th Cctober,
1990 that the officers nentioned at (a) are the officers who
were selected for 'Command and Staff’ stream whereas the
respondent was selected for the streamof 'Staff Only.’ It
is clear fromthe Scheme that the officers who were approved
for ’*Conmmand and Staff’ stream can be appointed both for
"Command’ as well as ' Staff’ vacanci es whereas the officers
who were approved only for streamof 'Staff Only’ can only
be appointed to the vacancies relating to 'Staff’ and cannot
be appointed relating to vacancies for 'Command’ . The ex-
pression 'same batch’ which is referred to in paragraph 9 of
the letter dated 1st June, 1987 is for the officers who were
consi dered for selection at one time and not the individua
batch of the Major CGeneral. In the batch in which the re-
spondent was considered for pronotion included (a). fresh
cases of 1957, (b) first review case of 1956 and (c) ' fina
review cases of 1955. It is that batch which is being re-
ferred to as the 'sane batch’ and it is specifically nmen-
tioned in paragraph 9 that for the purpose of seniority.
officers of the 'Staff Only’ streamw |l be junior to the
officers of the 'Command and Staff’ stream It is’/ again
specifically nentioned that after placing the officers of
the 'Staff Only’ stream review selectees of the ’ Command
and Staff’ stream of the next batch to be prompted. This
concept was further explained in the note of the Mlitary
Secretary dated 22nd Septenber, 1986 which was approved by
the Chief of Arny Staff as well as duly dinformed to the
CGovernment as required by the comuni cati on dated 3 1st My,
1986, noticed by us earlier. In the note of the Mlitary
Secretary dated 22nd Septenber, 1986 Option A | which was
preval ent practice was substituted by Option B which was
recormended for future and which was accepted both by Vice
Chief of Arny Staff as well as the Chief of Arny Staff.
Option "A was never put up as a proposal for acceptance or
rejection to the Chief of Arny Staff. Vice Chief of  Arny
Staff only considered the proposal as reconmrended by Mli-
tary Secretary in his note dated 22nd Septenber, 1986 and
Vice Chief of Arny Staff accepted it-and the sane was adopt -
ed by the Chief of Army Staff. This Option 'B has not been
reviewed till date. There can be no doubt that if Option 'A
was avail able for preparation of select list the respondent
woul d have been senior to other persons who were reconmended
for 'Command and Staff’ stream But Option A was given up
and Option 'B was recommended for approval. If Option 'B
has been adopted and accepted, as is clear, the seniority of
the respondent placed in the panel dated 26th Cctober, 1990
is unexceptionable. It is again clear that the recomenda-
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tion of the Mlitary Secretary dated 22nd Septenber, 1986
approved by the Chief of Arny Staff was fully stated in
paragraphs 7, 9 and 10 of the communication dated 1st June,
1987. Merely because no reference
371

is mde to the note of the Mlitary Secretary dated 22nd
Sept enber, 1986 in the comunication dated 1st June, 1987 it
does not nean that the note has to be ignored. It wll be
noticed from the conmunication dated 31st May, 1986 that
after the Governnment had approved the concept of ’'Two

Streami, it was left to the Army Headquarters to work out
the nodalities and nerely informthe Government. 1In fact,
the select panel, even after being prepared, has to be

approved by the Governnent and has been so approved which
show that the Governnment has accepted the nodalities worked
out by the Arny Headquarters of the "Two Streami. It is
clear fromthe noting of the Mlitary Secretary which was
accepted by the Chief of Arny Staff that the same was inti-
mated to the Governnent and that the matter was also dis-
cussed with the Governnent by the Mlitary Secretary. Noth-
ing further was required to be done and those decisions find
place in paragraphs 7,9 and 10 of the letter dated 1st
June, 1987 by way of working out nodalities. It is nen-
tioned, even at the expense of repetition, in paragraph 7 of
the aforesaid commnication dated 1st June, 1987 that the
"Two Stream Concept’ /envisages that the officers approved in
the ’'Command and Staff’ streamwill be en-block senior to
the officers of the same batch approved in the ’'Staff Only’
Stream The same batch here refers to the three types of
officers who were <considered for pronbtion in. the 1957
batch. Again in paragraph 9 it was' repeated "it is clari-
fied, that as regards the seniority within the sane batch is
concerned, officers approved on the 'Command and  Staff’
Stream continue to be senior to officers approved in the
"Staff Only’ Stream It was further clarified that "however,
an officer of an earlier batch approved on the 'Staff Only’
Stream wll be senior to an officer of subsequent 'batch
approved on the 'Command and Staff' Stream Here the 'subse-
guent batch’ mnmeans the next batch of pronotion. The expres-
sion ’'sane batch’ in the comrunications of 22nd Septenber,
1986 and 1st June, 1987 took col our fromthe context and not
from the definition of "batch' given in paragraph 169 no-
ticed earlier. Nor does the sequence of selection to be
consi dered as was prevailing before the comunication dated
22nd Septenber, 1986 relevant. It was only the sequence of
sel ection as proposed in Option 'B which was adopt ed.

Again the observation of the Division Bench that the
note of the Mlitary Secretary dated 22nd Septenber, 1986 is
contrary to or at variance with the letter dated 1st ~ June,
1987 is not correct. The letter of 1st June, 1987 is /again
for working out further nodalities of ' Two Stream - Concept’
vis-a-vis seniority in the light of the note of the Mlitary
Secretary dated 22nd Septenber, 1986.
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The Governnent has been very fair in placing before the
results of the select panel prepared since the introduction
of ' Two Stream Concept’. The first Special Selection Board,
after Septenber, 1986, for promotion to the rank of Lt.
General was held in Cctober, 1986. It was 1954 batch com
prising or--(a) Final Review of 1952, (b) First Review of
1953 and (c) Fresh 1954 and the officers who were selected
to the Stream of ' Command and Staff’ were of 1954 batch and
were placed en-block senior to officers selected for 'Staff
Only’ Stream who were again Fresh 1954. Again the sane
policy was followed in the case of the respondent. It was
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called 1957 batch conprising (a) Final Review of 1955, (b)
First Review of 1956 and (c) Fresh 1957. Since the respond-
ent was approved only for 'Staff Only’ Stream though he was
first review case of 1956, he was placed below the officers
who were approved for 'Command and Staff’ Stream and were

Fresh 1957. Since there was no vacancy which could fall to
the share of the respondent in his turn as per the seniority
till he was superannuated on 3 1st May, 1991, the respondent

coul d not take advantage of his approved pronotion

The note dated 22nd Septenber, 1986 amending the se-
guence of promption and after giving advantage and di sadvan-
tages of the two options i.e. Option A and Option B had,
thereafter, recommended that Option 'B should be adopted.

It may not be accurate for the Hgh Court to apply
Option 'A which has never been recommended and which was
superseded by Option 'B which was accepted at the highest
level . Fact remmins that even the sel ect panel prepared by
the army authorities was approved by the Government before
it was released

Learned counsel for the respondent referred to the case
of Major Ceneral R K Gaur as nentioned in paragraph 49 of
the wit petition. The avernent in paragraph 49 of the wit
petition is that WMjor General Gaur was a case of 1954
batch-first review, and was approved on 26th August, 1988
for ’'Staff Only /Stream Sonetine in Cctober, 1987 fresh
cases of 1955 batch were al so approved for pronotion to the
rank of Lt. General in which Major General V.K.  Singh and
Maj or Ceneral Hatvans Singh, in addition to many others,
were approved for "Command and Staff’ stream By the tine
Maj or General Gaur was approved in its first reviewon 26th
2August, 1988 various officers of 1955 fresh cases were
pronmoted except Major General V.K Singh and Mjor  Genera
Harvans Si ngh. Between 26th August, 1988 on which date Major
General Gaur was approved in ’'Staff Only” Stream
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and 26th Cctober, 1988 no pronotions were nade to the rank
of Lt. General and on 26th Cctober, 1988 Mjor General Gaur
was ordered to be pronoted and in his order it is ‘nmentioned
that the general officer i.e. Major General Gaur wll report
for his new appointnment forthwith. Since the order has come
on 26th Cctober, 1988 itself and the order was to report
forthwith he could have picked up the rank the sanme day - but
incidentally he was out of station and returned only on 31st
Cctober, 1988 and he could pick up the rank only on 1st
Novenber, 1988. The orders of pronotion of Mjor Genera
V. K. Singh and Maj or General Hatvans Singh were issued on
27t h October, 1988 which clearly indicate that the order of
promoti on of Mjor General Gaur was issued ahead of both the
aforesaid officers. This would clearly indicate that in the
case of Major Ceneral Gaur who was a 1954 batch first review
case was pronoted ahead of Major General V.K  Singh and
Maj or Ceneral Harvans Singh who were approved in ' Conmmrand
and Staff’ Stream as fresh cases of 1955 batch. The inten-
tion of issuance of such order pronoting M or General . Gaur
on 26th Cctober, 1988 clearly indicates that he was to  be
pronot ed ahead of those two officers.

In reply to the subnissions made in paragraph 49, it is
pl eaded on behalf of the CGovernment that it was clearly
mentioned that Major General Gaur, being a list review
sel ectee of 1954 batch in 'Staff Only’ stream reckoned
seniority below the Fresh Selectee ’'Command and Staff’
stream of 1955 batch. In the Arnmy, the seniority is decided
by the date of substantive pronotion and not by the date,
the officer picks. up his acting pronotion. In nmany cases
officers due to various adm nistrative reasons, who are
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otherwise seniors, pick up their acting rank due to late
assunption of higher officer later than their juniors.

However, in such cases it is ensured that while granting
substantive rank the panel seniority is nmaintained. It is a
well known principle practised in alnost all services and

the wit petitioner is trying to confuse the issue with the
letter relating to posting and pronotion of senior officers
which was issued one day later than his junior. It was
contended that even in those pronotion it was ensured that
the seniors were at a liberty to assune their higher ap-
poi ntnent in acting rank al ongwi th Major General Gaur. It
was averred that it has been conveniently overl ooked by the
wit petitioner that pronotion orders of several others of
his senior were issued earlier. Mreover Lt. GCeneral Gaur
was given substantive pronotion at a date later than the
other two officers nentioned by the wit petitioner. Under
no circunstances a junior is pronoted ahead of the senior
It was stated that Lt. Ceneral
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Gaur was given substantive rank w.e.f. 1.11. 1988 whereas
Lt. General Harvans-Singhand Lt. General V.K Singh, both
seniors to Lt. Ceneral Gaur, were given substantive prono-
tion we.f. 27th Cctober, 1988.

We find that in viewof this reply the petitioner cannot
take advantage for being, pronoted earlier than the officers
selected for the ' Command and Staff’ Stream

We, thus, accept this appeal, set aside the order of the
H gh Court dated 30th April, 1991 and disniss the wit
petition filed by the respondent. However, on the facts of
the case, parties are left to bear their own costs through-
out .

T.N A Appeal al | owed.
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