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BENCH
ASHCOK BHAN & A. K. MATHUR

JUDGVENT:
JUDGMENT

Plaintiffs who are the appellants have filed
this appeal assailing the judgnment and decree passed
by the High Court of Karnataka in Regul ar First
Appeal No. 715 of 1988 to the extent it has gone
agai nst them By the inpugned judgnment, the High
Court has affirned the judgnent and decree passed by
the Trial Court.

Facts :

One Padmayya Kanbali was the owner of the
di sputed suit properties. He had four sons and
three daughters. Appellant Nos. 1 & 2 are the
daughters and appellant No. 3 is the granddaughter
through the third daughter who has died. Defendant-
respondent Nos. 1 to 12 are the grandchildren of
Padmayya Kamnbal i through his three sons and 13th
Respondent is his 4th son. Padmayya Kanbali di ed on
13.4.1976. At the time of his death he | eft behind
vast properties sone of which he had inherited from
his brother and includes properties which vested - in
the State of Karnataka in respect of which
conpensati on was paid. He executed a will dated
28.3.1976 (Exhibit D-1) which was got registered on
11.9.1980

Appel lants filed the suit being Oiginal Suit
No. 5 of 1981 for partition and separate possession
of 7th share for each of the appellants of the
properties described in the Schedules "A, "B, 'C
and 'D attached to the plaint. Schedul e properties
A, "B and 'C are i movabl e properties whereas
"D schedul e properties are novabl e properties. It
was alleged in the plaint that the suit properties
are the Joint Hindu Famly properties and the
appel l ants being the natural heirs are entitled to
7th share each in the suit properties. It was al so
averred that respondents were enjoying the
properties to the exclusion of the appellants and

were not willing to partition the properties or cone
to a reasonabl e or amicable settlenent. Nothing has
been stated about the will in the plaint as

according to themit had not been brought to their
notice prior to the filing of the witten statenent.
Respondent Nos. 1-7 in their witten statenent
admitted the contents of the plaint. Respondent

Nos. 8-12, wife and children of Darmaraja Kadanba (a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

pre-deceased son of the testator), and Respondent
No. 13 \026 Raviraja Kadanba contested the suit.
According to them there was a partition in the
family under a Registered Partition Deed (Exhibit D
4) dated 4.1.1961. Under the said partition, the
femal e menbers were allotted najor shares in the
properties which were in personal cultivation and
enjoynment of the family whereas Dharnmaraj a Kadanba
(deceased) \026 husband & father of Respondent Nos. 8
to 12 and Raviraja Kadanmba \ 026 Respondent No. 13, were
allotted properties which were in possession of the
tenants. After the coming into force of the

Kar nat aka Land Reforms (Amendnent) Act, 1973, Act 1
of 974, all tenanted | ands vested in the Governnent
and the two sons were left with no properties. In
order to correct the injustice done to these two
sons, Padmayya Kanbal i bequeat hed schedul e
properties A and 'B (which were not under the
tenants) i'n their favour and the daughters i.e. the
appel | ant's were given the right to receive
conpensation in lieu of the | ands which were with
the tenants and had vested in-the Governnent under
the Land Refornms Act. It was averred that Padmayya
Kanbal i executed the will of his own while in sound
di sposing mnd. At the tinme of execution of the
will, he was in possession of his physical and
nental faculties. It was averred that except the
properties which are the subject matter of this
appeal and are shown in schedule” A" & "B to the
will, other properties were anenable to partition

I nsof ar as i movabl e properties are concerned, they
wer e divided anongst the heirs soonafter the death
of Padmayya Kanbali. It was also averred that the
contents of the will executed by the testator were
di scl osed at the time of final obeisance cerenony of
Padmayya Kambali in the year 1976.

The Trial Court framed relevant issues.
Appel |l ants exam ned PW. 1 to 4 and got narked
Exhibits P-1 to P-15. The respondents exani ned 5
wi t nesses whi ch included Respondent No. 13 \ 026
hi nsel f, Scribe and two attesting w tnesses of the
will, hand-writing expert and got narked docunents
Exhibits D1 to D 5.

The Trial Court after considering the entire
materi al and evi dence on record found that the will
execut ed by Padmayya Kanbali was genui ne and vali d.
It was held that the schedul e properties Schedul e
"A' & 'B bequeathed in favour of his two sons viz.
Dhar mar aj a Kadanba and Raviraj a Kadanba under the
will are not amenable to partition. Regarding the
ot her properties the suit was decreed. There is no
di spute regarding the properties in respect of which
the suit has been decreed.

Assailing the findings of the Trial Court that
the will is genuine and valid, the appellants filed
First Appeal in the High Court. It was alleged in
the meno of appeal that the execution of the will
has not been proved in accordance with [ aw and t hat
there were suspicious circunstances surrounding the
wi Il which the propounder of the will failed to
di spel by | eadi ng cogent and acceptabl e evi dence.

The High Court after re-examining the entire
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evi dence present on the record held that the scribe
in his testinony had vividly stated that the wll

was drafted on the dictation of the testator as per
his desire. The two attesting w tnesses had stated

that the will was read to the testator and the
testator, after understanding the contents thereof,
signed the same. The testator signed the will in

their presence and they had signed the will as
attesting witnesses in his presence. Hand-witing
expert produced by Respondent Nos. 8-13 corroborated
the testimny of the scribe and the two attesting

Wi t nesses. He conpared the signatures of the
testator on the will (at 6 places) with his adnmtted
signatures and in his opinion the signatures
appending to the will were that of the testator.

Accordi ngly, the appeal was dism ssed aggrieved
agai nst- whi ch the present appeal has been fil ed.

Counsel for-the parties addressed argunents on
| ssue No." 4 only, which is to the follow ng effect

"Whet her the WII dated 28.3.1976 executed by
Lat e Padmaraj a Kanbal i set up by the defendants
8 to 13 is true and valid and executed by |ate
Padmar aj a Kanmbal i i'n sound and di sposi ng state
of m nd?"

Shri Sanjay Pari kh, |earned advocate appearing
for the appellants strenuously contended that the
wi || propounded by the respondents was not a duly
executed will. According to him the burden to
prove due execution of the will was on the
propounders of the will which they have failed to
di scharge. That the will was surrounded by
suspi ci ous circunmstances. The burden to renove the
suspi cion on the due execution of the will was al so
on the propounders which they have failed to
di scharge. According to him the testator died
within 15 days of the execution of the will and that
he did not have the testanentary capacity to execute
the will. Respondent No. 13 had taken a prom nent
part in the execution of the will as he was present
in the house at the tinme of the alleged execution of
the will. That natural heirs had been excluded from
the properties bequeathed in favour of Dharnaraja
Kadanba and Raviraja Kadanba w t hout any valid
reasons. That the respondents had failed to
di scl ose the execution of the will in any of the
earlier proceedings before the revenue authorities
and the forest authorities which were contested
bet ween t he appell ants and Respondent Nos. 8-13
which throws a grave and serious doubt about the due

execution of the will. That the will was got
regi stered after a | apse of 4 years and did not see
the light of the day till it was produced in the

present proceedings after a | apse of nore than 6
years. That the burden to dispel the suspicious

ci rcunst ance enuner at ed above was on the propounders
of the will which they had failed to discharge by

| eadi ng cogent and acceptabl e evidence. As agai nst

this, Dr. Raj eev Dhavan, |earned Seni or
Counsel appearing for the Respondent Nos. 8-13
contended that the due execution of the will had

been proved by the testinmony of the scribe and the
two attesting w tnesses coupled with the testinony
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of the hand-writing expert. That the attesting

Wi t nesses have categorically stated that the wll
had been executed in their presence and the testator
signed the sane while in sound disposing mnd and in
possessi on of full physical and mental faculties.
The need to register the will after a | apse of 4
years arose as per the legal advice given to them
That the will had been disclosed to the respondents
at the time of final obeisance cerenony of the
deceased in the year 1976, and then in the year 1978
in the proceedi ngs before the forest authorities.
That the will was disclosed to the entire world at
the tinme of its registratioon on 11.9.1980.

According to him there were no suspicious

ci rcunst ances attendi ngthe due execution of the
will and even if there were any such circunstances,
the sanme had been dispelled by the respondents by

| eadi ng  cogent evi dence.

I't i's well settled proposition of |aw that node
of proving the wll does not differ fromthat of
provi ng any ot her docunment except as to the specia
requi renent of attestation prescribed in the case of
awll by Section 63 of the Indian Succession Act,
1925. The onus to/prove the will is on the
propounder and in the absence of suspicious
ci rcunst ances surroundi ng the execution of the will,
proof of testanmentary capacity and proof of the
signature of the testator, as required by |aw,  need
be sufficient to discharge the onus. Were there
are suspi cious circunstances, the onus would again
be on the propounder to explain themto-the
sati sfaction of the court before the will can be
accepted as genuine. Proof in either case cannot be
mat hematically preci se and certain and shoul d be one
of satisfaction of a prudent mnd in such matters.
In case the person contesting the will alleges undue
i nfluence, fraud or coercion, the onus will be on
himto prove the sane. As to what are suspicious
ci rcunst ances have to be judged in the facts and
ci rcunst ances of each particular case.  { For this
see H Venkatachal a lyengar v. B.N. Thi majama &
O's. [(1959) Supp.l SCR 426] and the subsequent
j udgrment s Ramachandra Ranbux v. Chanpabai &
Ors.[(1964) 6 SCR 814]; Surendra Pal & Ors.- v.

Dr. (Ms.) Saraswati Arora & Anr. [(1974) 2 SCC
600]; Snt. Jaswant Kaur v. Smt. Amrit Kaur & Os.
[(1977) 1 SCC 369]; and Meenakshi anmal (Dead) thr.
LRs. & Ors. v. Chandrasekaran & Anr. [(2005) 1 SCC
280]

In the light of this settled position of the

law, we have to exanine as to whether the will under
consi derati on had been duly executed and the
propounders of the will had dispelled the suspicious

ci rcunst ances surrounding the will.

Al'though the Trial Court as well as the High
Court recorded a finding of fact that the will had
been duly executed, but on the insistence of the
counsel for the parties we have gone through the
evi dence of the scribe, two attesting witnesses and
hand-writing expert at |ength.

The propounder of the will has to show that the
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will was signed by the testator; that he was at the
rel evant time in sound di sposing state of mnd; that
he understood the nature and effect of dispositions
and had put his signatures to the testanent of his
own free will and that he had signed it in the
presence of the two witnesses who attested in his
presence and in the presence of each other. Once
these el enents are established, the onus which rests
on the propounder is discharged. DW2, the scribe,
in his testinmony has categorically stated that the

will was scribed by himat the dictation of the
testator. The two attesting w tnesses have deposed
that the testator had signed the will in their

presence while in sound di sposing state of mnd
after understandi ng the nature and effect of

di spositions made by him That he signed the will
in their presence and they had signed the will in
his presence and in the presence of each other. In
cross-exam nation, the appellants failed to elicit
anyt hi ng which coul d persuade us to disbelieve their
testinony. It has not been show that they were in
any way interested in the propounders of the will or
that on their asking they could have deposed fal sely
in court. Their testinony inspires confidence. The
testinony of the Scribe (DW2) and the two attesting
witnesses (DWs. \026 3 & 4) is fully corroborated by
the statenent of hand-witing expert (DW5).  The
will runs into 6 pages. The testator had signed
each of the 6 pages. Hand-witing expert conpared
the signatures of the testator with his adm tted
signatures. He has opined that the signatures on
the will are that of the testator. In our view, the
wi || had been duly executed.

Coming to the suspicious circunstances
surrounding the will, it may be stated that although
the testator was 80 years of age at the tine of the
execution of the will and he died after 15 days of
the execution of the will, the two attesting
wi t nesses and the scribe have categorically stated
that the testator was in sound state of health and
possessed his full physical and mental faculties.
Except that the deceased is 80 years of age and that
he died within 15 days of the execution of the wll;
not hi ng has been brought on record to show that the
testator was not in good health or possessed of his
physi cal or nmental faculties. Fromthe cross-
exam nation of the scribe and the two attesting
wi t nesses, the appellants have failed to bring out
anyt hi ng which coul d have put a doubt regarding the
physical or nental incapacity of the testator to
execute the will. Submission of the | earned counse
for the appellants that the testator had deprived
the other heirs of his property is not true. The
famly properties had been partitioned in the year
1961. The shares which were given to Dharnaraja
Kadanba and Raviraja Kadanba were in possession of
tenants and vested in the State Covernment after
comng into force of Karnataka Land Reforns
(Amendrent) Act, 1973 whereas the properties which
had been given to the daughters were in the persona
cultivation of the famly. The testator while
executing the will bequeathed the properties which
had fallen to his share in the partition and which
he had inherited fromhis brother which were in his
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personal cultivation in favour of his two sons
Dhar mar aj a Kadanba and Raviraj a Kadanba and gave the
right to receive conpensation to other heirs of the
properties which were under the tenants and had
vested in the State Governnent. It is not a case
where the father had deprived his other children
totally frominheritance. Reasons for unequa

di stribution have been given in the will itself.
Thi s had been done by himto bal ance the equitable
di stribution of the properties in favour of all his
chi | dren.

Counsel for the appellants argued that
Respondent No. 13 had taken prom nent part in the
execution of the will as he was present in the house
at the tine of the alleged execution of the will.

We do not find any nerit-in this subm ssion. Apart
from establishing his presence iin the house, no
other part is-attributed to Respondent No. 13
regardi ng the execution of the will. Mere presence
in the house would not prove that he had taken

prom nent part in the execution of the will.

Mor eover, both the attesting wtnesses have al so
stated that the daughters were also present in the
house at the tine of execution of the will. The
attesting wtnesses were not questioned regarding
the presence of the daughters at the tine of ‘the
execution of the will in the cross-exan nation. The
presence of the daughters in the house at the time
of execution of the will itself dispels any doubt
about the so-called role which Respondent No. 13 had
pl ayed in the execution of the will. They have not
even stepped into the witness box to say as to what
sort of role was played by Respondent No. 13 in the
execution of the wll.

Anot her suspi ci ous circunstance which was
hi ghlighted at great |ength by the |earned counse
for the appellant is that the Respondent Nos. 8-13
had failed to disclose the will for a period of 4
years in any of the earlier proceedi ngs before the
revenue authorities and the forest authorities.
That the will was got registered after a | apse of 4
years and did not see the light of the day till the
initiation of proceedings in the present suit. W
do not find any substance in this subnission as
well. Respondent No. 13 in his testinobny has stated
that the contents of the will were disclosed in the
year 1976 at the tinme of final obeisance cerenbny of
the testator. There is not nuch of cross-
exam nation of this witness on this point. None of
the appell ants have stepped in the w tness box.
Sukirthi Hegde (PW1), husband of Appellant No. 3
i.e. grand-daughter of the testator, denies
know edge about the disclosure of the contents of
the will at the tine of final obeisance cerenony of
the testator. He has not even stated in his
testinony as to whether he was married to Appellant
No. 3 at the tine of the death of the testator or
that he was present at the tine of final obeisance
cerenony of the testator. There is nothing on the
record which could persuade us to disbelieve the
testinony of Raviraja Kadamba (DW1). The case of
the respondents is that the will was disclosed in
the year 1978 as well during the proceedi ngs pendi ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

before the forest authorities. Respondent No. 13
had nmoved an application before the forest
authorities for permission to cut the trees standing
on the land which had come to his share under the
will. It was contested by the appellants. A
settlenent was arrived at and the three daughters

vi z. Padmaraj a Kadanba, Sridevi and Muttu @ Dej amma
(out of whomtwo are the appellants and 3rd di ed and
is now represented through her daughter) in a joint
statenment filed before the authorities,
categorically stated that "we do not have any right
over the said land". It was also stated that after
the death of their father, they did not have any
objection for the grant of general certificate

aut hori zi ng Respondent No. 13 to cut the trees in
Survey No. 189. In view of this statenent, it does
not lie in the nouth of the appellants to contend
that they had any right over the property. From
this it can be safely presunmed that the statenent
that they did not have any right in the | and was
made by themonly after know ng the contents of the
will. Both the attesting witnesses have stated that
the daughters were present at the time of the
execution of the will. This assertion of the two
attesting w tnesses has not been controverted by

ei ther of the daughters by appearing in the wtness
box. Fromtheir presence in the house at the tine
of the execution of the will, it can reasonably be
inferred that they had know edge about the execution
of the will. Under these circunstances, it cannot
be hel d that the execution of the will had not been
brought to the notice of the appellants.

At the time of registration of the will on
11.9.1980, the scribe and the two attesting
wi t nesses had been produced before the Registrar.
Their statenents were recorded and only after
satisfying hinself, the Registrar registered the
will. The statements of the scribe and the two
attesting wtnesses before the Registrar are in
harmony with the statements nade by themin the
court. Anot her circunstances which was stressed
during the course of the argunents by the counse
for the appellants was that although it was not
necessary to get the will registered, but still the
respondents got it registered after a period of 4
years only to lend authenticity to the will.
According to Respondent No. 13, the will was got
regi stered on the advice of a |lawer to enable them
to produce it before various authorities. Since we
have cone to the conclusion that the daughters were
present at the time of execution of the will by the
testator and the execution of the same was di scl osed
at the tinme of final obeisance cerenony of the
testator and that the will had al so been brought to
the notice of the appellants in the year 1978 during
the proceedi ngs before the forest authorities, the
registration of the will in the year 1980 by itself
does not cast a doubt regarding the execution of the
will in the year 1976.

For the reasons stated above, we do not find
any merit in this appeal and the sane is disnissed
with no order as to costs.
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