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PETI TI ONER
M NI STRY OF FI NANCE & ANR

Vs.

RESPONDENT:
S. B. RAMESH

DATE OF JUDGVENT: 02/ 02/ 1998

BENCH
K. VENKATASWAM , A. P. M SRA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
K. Venkat aswani . J.

The appel | ants i mpugn the ~ order of the Centra
Admi nistrative Tribunal, Hyderabad Bench, dated 9.8.94 in
O A No. 27/94.

Bef ore proceeding to consider the issues, we want to
observe the foll ow ng:

This Court while granting special |eaven on 28.2.95
expedi ted the hearing of the appeal and directed the counse
to conplete the paper books within ten weeks. In spite of
passing of nearly three years after the | eave was granted,
no steps have been taken to conplete the paper books and we
have to go only by order of the Tribunal. In the SLP paper
book, only a copy of the judgnment of the Tribunal, apart
fromthe special Leave Petition and the Counter Affidavit
filed by the appellant before the Tribunal. Is available and
no ot her docunments were included. Hence, leave was granted
by this Court to conplete the paper book. Even then the
appel l ants did not care to avail the opportunity.

Now on nerits.

The respondent in this appeal was working as an | ncone

Tax Officer, Goup ‘B, during the relevant period. He was
proceeded departmentally by filing a charge-sheet dated
7.5.87 for alleged irregularities in the i ncome-t ax

assessnment. For reasons with which we are not concerned,
that was not pursued after certain stage dater -on, the
respondent was served with another charge-sheet | dated
25.3.88. The article of charge reads as foll ows: -

"Shri S.B. Ranesh. | ncone Tax

Oficer. Goup-B. Andhra Pradesh

(now under suspensi on) has

contracted a second nmarriage wth

Sm. KR Aruna while his first

wife. Smt. Anusuya is alive and the

first marri age has not been

di ssolved. By this act, Shri S. B.

Ranesh has violated Rule 21(3) of

CCS (Conduct) Rules. 1964. |In any

case, Shri S.B. Ranesh has been

[iving with Smt. K R Aruna and has
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children by her. Thereby Shri S.B.

Rarmesh has exhibited a conduct

unbeconmi ng of a CGovernnent servant

and has accordingly violated rule

3(1) (iii) of the CCS (Conduct)

Rul es 1964."

As the respondent denied the charge, an Enquiry was
conducted in which the respondent did not participate. The
Report of the Enquiry Oficer was to the effect the first
part of the charge was not proved and that the second part
of the charge, namely, that the respondent, by living with
Sm. KR Aruna and having children by her, Exhibited a
conduct unbecoming of a Government servant violating Rule
3(1) (iii) of CCS (Conduct) Rules, 1964 was established
This report of the Enquiry Oficer was accepted by the
Di sciplinary Authority, who by his order dated 23.4.92
i mposed on himthe punishnent of conpulsory retirement from
service. Aggrieved by that, the respondent preferred an
appeal ‘on 4.6.92 which was kept pendi ng wi thout disposal for
an unduly long time which obliged the respondent to file an
application before the Tribunal challenging the punishment
of compul sory retirenent-.

Before the Tribunal, “the respondent challenged the
order of compulsory retirement by contending that the
Enquiry has not been “held unconformty with the principles
of natural justice, that the findings of the Enquiry
Aut hority, which were acceded by the Disciplinary Authority,
were all absolutely perverse and based on no evidence and
that sub-rule (18) of rule 14 of ‘the CCS (CCA) Rul es was not
conplied with. |t also appears that the respondent raised a
prelimnary point before the Tribunal contending that his
conduct, which has no relation to the discharge of officia
duties, cannot forma basis for departnental proceedings to
charge him under rule 3(1)(iii) of the Conduct Rules. This
as without merit in the light of a judgnment of this Court
in Govinda Menon Vs, Union of India (AR 1967 SC 1274).

The argument advanced on . behalf of the appellants
before the Tribunal were to the effect that all resonable
opportunity was given to the delinquent officer and all rule
shave been followed and conplied with. According to the
| earned counsel for the Department, the findings rendered by
the Enquiry O ficer, accepted by the D sciplinary Authority,
were all based on evidence and, therefore, well-founded.

The Tribunal, on a consideration of the pleadi ngs and
docunents placed before it, found that the findings were
rendered on surmises and presunptions and the docunents
marked as exhibits were not properly proved and the non-
exam nation of Smt. Aruna was also fatal to the case of the
prosecution. The Tribunal was aware of the well settled
position that the degree of  proof required in the
departrental disciplinary proceedings need not be  of the
same standard as the degree of proof required for
establishing the gquilt of an accused in a crimnal case.
However, the Tribunal found that there was a total dearth of
evidence to bring hone the charge that the delinquent
Oficer has been living in a manner unbeconing of a
Government servant or that he has exhibited adulterous
conduct by living with Sm. KR Aruna and begetting
children. On that basis the Tribunal set aside the order
i mpugned before it, nanely, the order of conmpul sory
retirement of the delinquent officer. The Tribunal could
have rested its decision on the basis of the conclusion as
set out above. Instead the Tribunal, purporting to give
additional reason, inter alia, observed as follows: -

"Though it would be ideal if sexua
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relationship is confined to |ega

wedl ock, there is no law in our
country whi ch nmakes sexua

relationship is confined to |ega

wedl ock, there is no law in our
country whi ch makes sexua

rel ati onship of t wo adul t
i ndi vi dual s of di fferent sex.
unl awf ul unless the relationship is
adul terous or prom scuous. |If a man
and wormman are residing under the
same roof and if there is no |aw
prohi biting such a residence, what
transpires between themis not a
concern of their enployer. Such a
life, if accepted by the society
at large, without any displeasure
or grudge, ~then-it cannot be said
that there is any noral turpitude
involved in-their living in ‘this
case, there is no case that  on
amount of the applicant living with
Sm. KR Aruna, his reputation
among the general public has been
| owered or that,  the public has
been | ooki ng down on his conduct as
i Mmoral one, Therefore, even if
factually, the ‘'allegation that the
applicant who is already narried to
anot her woman is Living wth Sm

KR Aruna is proved to be true, we
are of the considered view that,

that al one will not justify a
finding that the applicant i s
guilty of m sconduct deserving
depart ment al action and
puni shnment . "

| mredi ately we prefer to record our total disapprova
with the above observations of the Tribunal. W propose to
deal with and rest our decision on the nerits with reference
to the findings of the Tribunal rendered on the basis of the
facts relating to the case.

Agai nst the order of the Tribunal which set aside the
puni shnment of compul sory retirenent, this appeal ~has been
fil ed.

The | earned counsel appearing for the appellants placed
strong reliance on the latter part of the judgment of the
Tri bunal , extracted above, whi ch rel ated to
additional/alternative reason given by the Tribunal to its
deci sion. W have already expressed our disapproval to the
| ater part of the judgrment of the Tribunal

We nust observe that no serious attenpt was made by the
| earned counsel for the appellants to attack the findings of
the Tribunal rendered in the first part of the judgment. The
respondent. who appeared in person. presented his case by
pointing out the portions of in the first part of the
judgrment of the Tribunal and also placed his witten
argurment s.

It is necessary to set out the portions fromthe order
of the Tribunal which gave the reasons to cone to the
conclusion that the order of the Disciplinary Authority was
based on no evidence and the findings were perverse. The
Tribunal, after extracting full the evidence of SW1. the
only witness exanined on the side of the prosecution. and
after extracting also the proceedings of the Enquiry O ficer
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dated 18.6.91. observed as foll ows: -
"After t hese pr oceedi ngs on
18.6.91 on the Enquiry Oficer has
only received the brief fromthe PO
and then finalised the report. This
shows that the Enquiry Oficer has
not attenpted to question the
applicant on the evidence appearing
against him in the proceedings
dated 18.6.91. Under Sub-Rule 18 of
Rule 14 of the CCS (CCA) Rules. It
i s i ncunmbent on the Enquiry
authority to question the officer
facing the charge, broadly on the
evi dence appearing against himin a
case where the officer  does not
of fer himself ~ for ~exam nation as
witness. This mandatory provision
of the CCS (CCA) Rul es has been
| ost' si ght of by the Enquiry
aut hority. The |earned counsel for
the respondents argued as t he
appl i cant did not appear in
response to notice. It was not
possi ble for /the Enquiry authority
to question the applicant. This
argunent has ' no force because. on
18.6.91 when 'the inquiry was held
for recording the evidence in
support of the charge, even if the
Enquiry of ficer has set the
appl i cant ex-parte and recorded the
evi dence, he shoul d have adjourned
the hearing to another date to
enabl e the applicant to participate
in the enquiry hereafter/or even if
the inquiry authority did not
choose to give the applicant an
opportunity to cross-examnne the
wi t ness exam ned in support of the
charge, he should have given an
opportunity to the applicant to
appear and t hen pr oceeded to
guestion him under sub-rule 18 of
Rule 14 of CCs (CCA) Rules. The
omission to do this is a serious
error comitted by the enquiry
authority. Secondly, we notice that
the enquiry authority has marked as
many as 7 docunents in support of
the charge. while SW1 has proved
only one document: nanely, the

statement of St . K R Aruna
alleged to have been recorded in
his presence. How the ot her

documents were received in evidence
are not explained either in the
report of the Enquiry authority or
in the proceedings. Even if the
docunents which were produced al ong
with the charge sheet were al

taken on record. unless and unti

the applicant had requested the
Enquiry officer to mark certain
docurents in evidence on his side.
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the enquiry authority had no
jurisdiction in marking all those
documents which he had called for
the purpose of defending hinself on
the side of the applicant while he
has not requested for making of
these docunments on his side. It is
seen that sone of these docunents
which is marked on the side of the
defence not at the instance of the
applicant. has been made use of by
the enquiry authority to reach a
finding agai nst the applicant. This
has been accept ed by t he
di sciplinary authority also. W are
of the considered viewthat this is
absol utely i'rregular and has
prejudi ced ~ the case of t he
appl icant. These docunents, - which
were not proved in accordance with
| aw should nor have ~been received
in evidence and that, any inference
drawmn from these docunents is
m spl aced and opposed to law, we
further find that the enquiry
aut hority as wel | as, t he
disciplinary authority have freely
made use of the statenent alleged
to have been nmade by the statenent
al l eged to have been nmade by Snt Kr
Aruna in the presence of SW and it
was on that basis that they reached
the conclusion the applicant was
living with Sm. K R Aruna and
that, he was the father of the two
children on Sm. K R Aruna.  The
S.W1in his deposition which is
extracted above, has not spoken to
the details cont ai ned in t he
staterment of Snt. K.R Aruna which
was marked as Ex.1. Further it is
settled law that any statenent
recorded behind the back of a
person can be made use of against
him in a proceeding unless the
person who is said to have nade
that statement is nmade available
for cross-exam nation, to prove his
or her veracity. The disciplinary
authority has not even <chosen to
include Sm. KR Aruna in the |ist
of witnesses for offering her for
being cross-exanm ned for testing
the veracity of the docunent s
exhibited at Ex.1 veracity of the
documents exhibited at Ex.1 which
is said to be her statenent.
Therefore, we have no hesitation in
coming to the conclusion that the
enquiry authority as well as, the
disciplinary authority have gone
wong in placing reliance on Ex.1
which is the alleged statenent of
Smt. KR Aruna wthout offering
Sm. KR Aruna as a witness for
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cross-exam nation. The applicant’s
case is that the statement was
recorded under coercion and duress
and the finding based on this
st at enmrent is absol utely
unsustai nable as the same is not
based on |egal evidence. The ot her
docunents relied on by the Enquiry
authority, as well as by the
di sciplinary authority for reaching
the conclusion that the applicant
and Smt. KR Aruna were living
t oget her and that they have
begotten two children have also
been not proved in the manner in
whi ch they are required to be
proved. "

Then. again after extracting the relevant portions from

the disciplinary authority’'s order, the Tribuna
foll ows: -

"We have extracted the fore-going
portions from the order of the
di sciplinary authority f or t he
pur pose of denonstrating that the
di sciplinary authority has placed
reliance on a /statement of Snt

K. R Aruna. w thout exam ning Snt

K. R Aruna. w thout exam ning Snt

Aruna as a witness in theinquiry
and also on serval docunent s
collected from sonewhere w thout
est abl i shi ng t he aut henticity
thereof to come to a finding that
the applicant has conducted hinsel f
in a manner unbecomi ng of a
Covernment servant. The nom nation
formalleged to have been filed by
Sri Ranesh for the purpose of
Central CGover nirent Enpl oyees’
I nsur ance Schenme, was not a
docunent which was attached to the
menor andum of charges as one on
which the Disciplinary Authority
wanted to rely on for establishing
the charge. This probably was one
of t he docunent s whi ch t he
applicant called for, for t he
pur pose of Cr oss-exam ni ng the
wi tness or for maki ng pr oper

def ence. However , unl ess t he
Cover nment servant want ed this
docunent to be exhi bi ted in

evi dence, it was not proper for the
Enquiry Authority to exhibit it and
torely on it for reaching the
concl usi on against the applicant.
Further, an inference is drawn that
S. B. R Babu nentioned in the schoo

records (adm ssion registers and
Sh. Ramesh ment i oned in the
Muni ci pal records was the
applicant, on the basis of a
conparison of the hand-witing or
signature or tel ephone nunbers are
only guess work. which do not

observed as
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anount to pr oof even in a
di sciplinary proceedings. It is
true that the degree of proof
required in a depart ment al

di sci plinary proceedi ngs, need not
be of the same standard as the
degree of pr oof required for
establishing the gui |t of an

accused in a crim nal case.
However, the law is settled now
that suspicion, however strong,

cannot be substituted for proof
even in a departnental disciplinary
pr oceedi ng. Vi ewed in this
perspective we find there is a
total dearth of evidence to bring
hone the charge that the applicant

has been l[iving in a manner
unbecom ng of ~a Governnent servant
or that, he has exhi bi t ed
adul terous conduct by living wth
Snt . K. R Aruna and begetting
children.”

On a careful perusal of the above findings of the
Tribunal in the light of the naterials placed before it. we
do not think that there is any case for interference,
particularly in the absence of full naterials nade avail abl e
before us in spite ‘of opportunity given to the appellants.
On the facts of this case, we are of the viewthat the
departmental Enquiry conducted in this case is totally
unsatisfactory and without observing the mninum required
procedure for proving the charge. ~ The ~Tribunal was,
therefore, justified in rendering the findings as above and
setting aside the order inpugned before it.

In the result, the appeal fails and is disnissed
accordingly with no order as to costs.




