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ACT:

I ncome-tax Act (11 of 1922), ss. 10(1) & (2), 16(1)(b) and
23(5) (a)(ii) Partnership carrying on business-Partner’s
where determined Partner if further entitled to deductions
under s. 10(2).

HEADNOTE:

The respondent was carrying on business- in diverse lines as
a partner in four different firms. For the assessnent years
1955-56 and 1956-57 he decl ared hi's share of profits from
the four firms and cl ai med deductions made up of salary and
bonus to staff, expenses for maintenance and depreciation of
notor-car, travelling expenses and interest. The Inconetax
Oficer and the Appellate Assistant Conmi ssioner allowed
only the claimfor interest as a pernissible deduction. The
Tri bunal set aside the orders and remanded the cases for the
two years for an exam nation of the nature of expenditure
clainmed to have been incurred by the respondent, as, in- its
vi ew, deductions adni ssible under s. 10(2) of the |nconetax
Act, 1922 were allowable in conmputing the taxable incone  of
the respondent. On the question, whether expenses incurred
by the respondent (who was not carrying on any independent
busi ness of his own), in earning incone from the various
firms in which he was a partner, were allowable in law as
deductions, the Hi gh Court held in favour of the respondent.
In appeal to this Court,

HELD : Section 23 (5) (a) (ii) of the Incone-tax Act, 1922
provides that the share of the partner in the profits and
gains of a registered firmshall be included in the ‘tota
i ncome of the partner. The share so received by the partner
is "profits and gains of business’ carried on by himand is
on that account liable to be conputed under s. 10. The
recei pt being business incone for the purpose of s. 10(1)
expendi ture necessary for the purpose of earning that income
and allowances appropriate under s. 10(2) are deductible
therefromin determ ning the taxable income of the partner
The facts that in conputing the total profits of the
partnership all owances admissible to the partnership in the
conputation of its profits and gains were taken into
account, in the npmanner provided by s. 10, or that s.
16(1)(b) requires that salary, interest, commi ssion or other
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remuneration payable by the firmbesides the share in the
bal ance of profit is to be taken into account, do not inply
that in determining the taxable incone of the partner

expenditure incurred by the partner in earning the profits,
salary, interest. comm ssion or other renuneration is not to
be all owed. [862 C. H]

Shant i kumar Narottam Morarji v. Conm ssioner of |ncone-tax,
Bonbay City, 27 |.T.R 69, Jitnal Bhuranmal v. Conmi ssioner
of Inconmetax, Bihar & Orissa, 37 |.T.R 528 and Basantla

GQupta v. Comm ssioner of |ncome-tax, Madras, 50 |.T.R 541,

appr oved.

M's. |swardas Subhkaran v. Conmm ssioner of Income-tax West
Bengal, |Incone-tax Reference No. 38 of 1952 dated June 2,
1953, of the Calcutta Hi gh Court, disapproved.
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JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:~ Givi |l “Appeal s Nos. 575 and 576
of 1966.

Appeal s by special |eave fromthe judgnent and order dated
Cctober 5, 1963 of the Patna H gh Court in M sc. Judi ci a
Cases Nos. 1274 and 1275 of 1960.

D.Narasaraju, S. K/ Aiyar, R N Sachthey and B. D. Sharnmm,
for the appellants (i'n both the appeal s).

M C. Chagla and U.| P, Singh, for the respondent (in, both
the appeal s).

The Judgrment of the Court was delivered by

Shah, J. The respondent Rammiklal Kothari carried on busi-
ness in diverse lines as a partner in four different firns.
He received fromtime to time incone from the different
registered firnms as his share of profits.

For the assessnment year 1955-56 the respondent declared his
share of profits fromthe four firms at Rs. 77,027/- and he
clained an all owance of Rs. 13, 283/- being paynent of salary
and bonus to staff, expenses for mai nt enance and
depreciation of notor-car, travelling expenses and interest.
The Incone-tax Oficer, Hazaribagh, allowed the  claim for
interest as a perm ssible deduction and di sallowed the rest.
In the view of the Incone-tax O ficer since the respondent
did not <carry on any independent business, the anpunt,
except interest, were not clainmable by the respondent on his
own account; if at all, the amounts shoul d have been cl aimed
as business ex incurred in the accounts of the four firns.
For the assessnment year 1956-57 the respondent declared Rs.
53,540 as his share of the profits 'in the four firms and
clained an aggregate anmount of Rs. 19,380 as' adnissible
deduction on various grounds including Rs. 1,956 as interest
paid by him The Incone-tax Officer allowed the claim for
interest and disallowed the rest of the claim

The Appel | ate Assistant Conmissioner confirmed the  orders
of the Income-tax Officer. But the Income-tax Appellate
Tribunal set aside the orders passed by the Incone-tax
O ficer and remanded the cases for exami nation of the nature
of expenditure clained to have been incurred by t he
respondent . In the viewof the Tribunal share of the
profits received by the respondent from the firm was
taxable as business incone, and appropriate deductions
adm ssi bl e under s. 10(2) of the Income-tax Act, 1922, were
al l owabl e in commuting the taxable incone of the respondent,
862
The Tribunal then referred the follow ng question in the two
cases to the High Court of Patna for opinion under S. 66(1)
of the Indian Income-tax Act, 1922:
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"Whet her the expenses incurred by the assessee (who was not
carrying on any independent business of his own), in earning
income from various firms in which he was a partner, are
all owable in | aw as deductions ?"

The Hi gh Court of Patna answered the reference in favour of
the respondent. Wth special |eave granted by this Court,
these two appeal s have been preferred by the Comm ssioner of
| nconet ax.

Where a person carries on business by hinself or in partner-
ship with others, profits and gains earned by himare incone
liable to be taxed under S. 10 of the Indian Incone-tax Act,
1922. Share in the profits of a partnership received by a
partner is " profits and gains of business" carried on by
him and is on that account |iable to be computed wunder s.
10, and it is a matter-of no nmonment that the total profits
of the partnership were conputed in the manner provided by
s. 1 0 of the Incone-tax Act and all owances adm ssible to
the partnership. in the conputation of the profits and gains
were taken into account. Inconme of the partnership carrying
on business is conmputed as business incone. The share of
the partner in the taxable profits of the registered firns
liable to be included under s. 23(5)(a)(ii) in his total
income is still received as income from business carried on
by him Counsel for the Comm ssioner accepted, and in our
j udgrment counsel was right in so doing, that the share of
the respondent fromthe profits of the firmwas inconme from
busi ness carried on by the partner. Business carried on by
a firmis business carried on by the partners. Profits of
the firmare profits earned by all the partners in carrying

on the business. In-the individual assessnent of the
partner, his share fromthe firnmis business is liable to be
taken into account wunder S. 10(1). Being inconme from
busi ness, al | owances appropriate under S, 10(2) are

admi ssi ble before the taxable incone is determ ned.
Section 23(5)(a)(ii) provides that the share of the partner

in the profits and gains of a registered firm shall be
included in the total incone of the partner; and S. '16(1)(b)
requires that salary, interest, comission or ot her
remuneration payable by the firmbeside the share in the
bal ance of profits is to be taken into account in

determining the total income. But it is not thereby inplied
that expenditure Properly allowable in earning the profits,
salary, interest, comm ssion or other renuneration is not to
be allowed in determning the taxable total incone  of the
partner. The receipt by the partner is business- income for
the, purpose of
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s.10(1), and bei ng business incone, expenditure hecessary
for the purpose of earning that income and  appropriate
al | owances are deductible therefrom in determining the
taxabl e i ncone of the partner.

The legal principles which we have endeavoured to set out
are well settled by several decisions. In  Shantikumar
Narottam Morarji v. Commissioner of Income-tax, Bonbay
Cty(l) the Hgh® Court of Bormbay held that it is not
correct as a general |egal proposition that a, partner in a
registered firm is not entitled to claim any deduction
against the share of the profits included in his tota
i ncome, the share having been arrived at on the assessnent
of the firmwith regard to its profits. It would be open to
the partner to claima deduction provided he satisfies the
taxing authority that such deduction represents necessary
expenditure, the expenditure being incurred in order to
enable himto earn the profits which- are being subjected to
t ax.
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In Basantlal Gupta v. Conmi ssioner of |ncone-tax, Madras(2)
the H gh Court of Madras held that in determ ning the incone
of an assessee who is a partner, deduction under s. 10(2) of
the Income-tax Act may be made from his share of income in
the firm even after the share has been ascertained. An
al  owance under s. 10(2) will be perm ssible in proper cases
even after the share has been ascertained if the expenditure
sought to be deducted was incurred by the partner solely and
exclusively for the purpose of earning his share in the
i ncome of the firm

In a case decided by the H gh Court of Patna in Jitmal Bhu-
ramal v. Conmi ssioner of Incone-tax, Bihar & Oissa(3) a
H ndu undivided famly which was a partner in a firmclained
that the salary paid to its nmenbers for attending to the
busi ness of the firmwas incurred as a matter of conmercia
expedi ency and for the purpose of earning profits from the
partnershi p business. The Court held that in the assessnent
of the Hi ndu undivided famly the expenditure would be
properly clainmed asan all owance under s. 10(2) (xv) of the
I ndi an " I'ncone-tax Act, 1922. Jitmal Bhuramars case(4) was
brought in appeal to this Court : see Jitmal Bhuramal v.

Conmi ssioner of Incone-tax, ~ Bihar & Oissa(4). It was
observed by this Court that a H ndu undivided famly-will be
allowed to deduct salary paid to nmenbers of the famly, if

the paynent is nade as a matter of commercial or business
expedi ency, but the service rendered nust be to the famly
inrelation to the business of the famlvy.

Counsel for the 'Conmm ssioner relied upon ‘an unreported
j udgrment of the High Court of Calcutta in Messrs. | swar das
Subh-

(1) 27 1.T.R 69.

(2) 50 1.T.R 541.

(3) 37 1.T.R 528.

(4) 44 1.T.R 887. (sc.)
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karan v. Conm ssioner of |ncone-tax, Wst Bengal (1). In
t hat case a Hndu undivided famly entered into a
partnership agreement with third parties for the purpose of
carrying on arice mll business. It was not possible for

any of the menbers of the family to attend —personally to
that business and, therefore, the famly enployed a Minimto
ook after its interest. Salary paid to the Minim was
claimed as an allowance in determning the taxable ~incone
out of the share of the partnership incone. Chakravartti,
C.J., delivering the judgnent of the Court was of the
opi nion that since the Munimdid not | ook after the - interest
of the assessee in the firms business, but only as a
servant of the assessee, the ampunt paid to thel Minim was
not an allowance admissible in determning the taxable
i ncore. In any event, observed the |earned Chief Justice,
the profits which have cone to the assessee ‘from the
partnership have come as net profits, and after they have so
cone, there cannot be any further deduction on account of
expenditure incurred not by the partnership but by the
partner who received the share or incurred on any account
what soever.

We are unable to agree with the view expressed by the |earn-
ed Chief Justice. The case was apparently not fully argued
and counsel for the assessee conceded that the ampunt paid
to the Minimwas not a perm ssible deduction in assessing
the taxable incone of the famly out of the share of the
profits received fromthe firm

The appeals fail and are dismssed with costs. One hearing
f ee.

V.P.S. Appeal s di sni ssed.
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(1) Incone Tax Reference No. 38 of 1952 decided on June, 2,
1953,
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