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This is an unfortunate case of a gruesone carnage on the holy | and

of Buddha, within the district of Gaya in the State of Bihar, where he got
enlightennent, wherein 35 persons of a conmunity, which was the nost powerful
one in the State at one point of tine and rul ed Bi har for decades, have been
massacred with the unholy alliance of menbers of another comunity leading to
nore or |ess an outburst of caste war between haves and have nots.

Thi s appeal has been directed agai nst judgment rendered by
Sessi ons Judge, Gaya-cum Designated Court under Terrorist and D sruptive
Activities (Prevention) Act, 1987 (hereinafter referred to as the ' TADA Act’)
whereby thirteen accused persons including the appellants were tried, out of
whom four of them nanely, Nanhe Yadav (Accused No. 1), Nanhak Teli
(Accused No. 10), Naresh Chamar (Accused No. 11) and Ranmashi sh Mahto
(Accused No. 12) have been acquitted whereas the four appellants, viz., Krishna
Mochi - appellant No. 1(Accused No. 8), Dharnendra Singh @ Dharu Singh-
appel  ant No. 2 (Accused No. 9), Nanhe Lal Mochi-appell ant No. 3(‘Accused no.
13) and Bir Kuer Paswan @ Beer Kuer Dusadh-appellant No. 4(Accused No. 5)
have been convicted under Sections 302/ 149 of the Indian Penal Code, 1860 (in
short ' Penal Code’) and sentenced to undergo rigorous inprisonnment for |ife.
They have been further convicted under Section 3(1) of the TADA Act and
awar ded death sentence and the proceedi ngs have been submitted to this Court
for confirmtion. Bi hari Manj hi (Accused No.2), Ranmautar Dusadh @ Lakhan
Dusadh (Accused No. 4), Rajendra Paswan (Accused No. 6) and Wakil Yadav
(Accused No. 7) have been convicted under Section 302/149 of the Penal Code
and Section 3(1) of the TADA Act and sentenced to undergo rigorous
i mprisonnent for life on each count. However, sentences have been ordered to
run concurrently. Qut of these four accused persons, accused Nos. 2, 4 and 7
have fil ed separate appeal before this Court bearing Crimnal Appeal No. 752 of
2001 whereas accused No.6 has filed Crimnal Appeal No. 765 of 2001 which
t hough, have been heard together but are being di sposed of by a separate
judgrment. Ravindra Singh (Accused No.3) has been convicted under Section
3(4) of the TADA Act and sentenced to undergo rigorous inprisonnent for ten
years but he has not preferred any appeal

In this case, there was gruesome carnage in which 35 nenbers of
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one particular community in the State of Bihar lost their lives and the prosecution
case, as disclosed in the fard beyan of one Satendra Kumar Sharnma recorded in

the wee hour of 13th February, 1992, is that in the same night about 9.30 p.m, he
was about to go to bed, all of a sudden upon hearing sound of indiscrimnate
firing and expl osi on of bonbs, he became terrorised and found the vill age

ablaze. In the nmeantinme, a nob consisting of 10 to 15 unknown persons arrived

at his house and started knocking at the door violently. One of such persons
stated that they had cone to apprehend Dayanand and Haridwar Singh as

according to their information, both of themwere in one of houses of that village.
Upon this, the informant opened the door out of fear and those unknown persons
took himnear the tenple situated on the north eastern flank of the village where
he found his father, two uncles and four brothers anongst others. Al these
persons were kept with their hands tied on the back. Sone 50 to 60 unknown
persons being variously arned were guarding the villagers. Hands of the

informant were also tied and he was also made to sit there. The unknown
terrorists fornmed several groups each consisting of 15 to 20 persons. Each

group used to go to village and bring the villagers. In presence of the informant,
Lal esh 'Singh @ Naw esh Singh, Lal Singh, Bhulas Singh, Srikant Singh and

Ramakant Singh were also brought fromvillage. One of the terrorists was stating
that no nale nenmber should be left alive in the village. 1In the neantine, female
folk including wi fe of Parishan Singh, Ramesh Singh, Nagi na Singh and Lakhan

Singh arrived there weeping. At that time, Sumiran Singh, Mthilesh Singh, Ekba

Si ngh, Upendra Singh and Awadhesh Singh were al so brought and their hands

were also tied. At that time, 5 to 6 terrorists including Mahendra Ravi das, Juga
Mochi, Bugal Mochi ‘arrived there and stated that their |eader Kirani had directed
to take all the villagers near the bridge on the canal. One terrorist who was being
addressed as Manesaj ee asked the female folk to go to their houses. Thereafter,
the villagers were taken near the canal where they were kept confined with their
hands and legs tied.. In the neantinme, the informant heard sound of firing com ng
fromwestern side of the villageand in the light of the fire, he identified severa
accused persons including the appellants nam ng all of them The terrorists
slittered the villagers by cutting their neck-with the help of pasuli which is a sharp
cutting weapon. In the nmean tinme, the terrorists having guessed arrival of the
police, started fleeing away whereby anyhow the i nformant coul d save his life.

The police with informant went to the place of occurrence and found 35 persons
naned in the fard beyan dead and sonme persons having serious injuries who

were inmedi ately sent to hospital for treatnment. It has been alleged in the fard-
beyan that the terrorists were arnmed with police rifles and sone of themwere in
police uniform The terrorists were about five hundred in nunmber, out of which
about two to three hundred persons were armed. Wien they nmade their retreat

they shouted sl ogan of Maoi st Community Center (hereinafter referred to as

"MC C") Zindabad. The terrorists were talking anbng thensel ves that they had
cone to anni hilate persons belonging to one particular conmmnity which was

obj ect of the unlawful assenbly and they wanted to strike terror in that

comuni ty.

On the basis of the said fard beyan, police instituted a case under

Sections 147, 148, 149, 302, 307, 326, 436, 452, 341 and 342 of the Penal Code
and Section 17 of Crimnal Laws (Anendnent) Act besides Sections 3, 4 and 5

of TADA Act. During investigation the police arrested nmany persons and

conf essi onal statement of accused Bihari Manjhi was recorded by the
Superintendent of Police, Gaya naking self incul patory statement inplicating

hi nsel f and several other accused persons, including appellants of the other two
appeals in the crime. Upon conpletion of investigation, the police submtted
charge sheet against 119 persons showi ng them as absconders besides 13

accused persons whose cases were separated and they were put on trial

Def ence of the accused persons was that they were innocent and
had no conplicity with the crine, but have been falsely inplicated in the case on
hand.

During trial, the prosecution exam ned 34 w tnesses and upon
concl usi on of the sane, by the inmpugned order, four accused persons naned
above have been acquitted whereas the remaining, including the appellants,
have been convicted as stated above. Hence, the present appeal
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In order to prove the massacre of 35 persons, the prosecution has
exam ned four doctors, nanely, Dr. Kapildeo Prasad (PW1), Dr. Arvind Kunar
(PW13), Dr. Arjun Singh (PW14) and Dr. Mukti Nath Singh (PW15) who held
post mort em exami nati ons on the dead bodies of different persons and found
incised injuries in front of the neck caused by pasuli which is a sharp cutting
weapon. The doctors also found that sone of the deceased died due to fire arm
injuries. The postnortem exam nation was conducted within a few hours of the
occurrence and the tinme which el apsed between the tinme of death and post
nortem exam nation, as found by doctors, was consistent with the tine of
occurrence and supports the prosecution case. |In order to prove its case that the
accused persons belonged to MC.C., their intention was to create terror in the
m nds of persons belonging to a particular community in Bihar and to achieve
that end, they used bonbs, dynamites, fire arns, |ethal weapons besides sharp
cutting weapon pasuli and massacred 35 nmenbers of a particular community and
i njured several persons after surrounding them prosecution exam ned
Maneshwar Devi (PW3), Lal Badan Devi (PW4), Belmati Devi (PW5), Birendra
Singh (PWG6), Lavlesh Singh (PW7), Yogendra Singh (PW8), Brajesh Kumar
(PW11), Gopal” Singh (PW12), Ram Sagar Singh (PwW16), Budhan Singh (PW
18), Dhananjay Singh (PW19), Bunde Singh (PW20), Ram Suniran Sharna
(PW21), Krishna Devi (PW22), Rajmani Devi (PW23) and Usha Devi (PW 30)
as w tnesses and upon consideration thereof, the trial court cane to the
concl usion that there was a gruesone carnage which conclusion could be neither
assail ed by | earned counsel appearing on behalf of the appellants nor | find any
infirmty in the well reasoned judgnent by the Designated Court on this count.

Shri U R Lalit, |earned senior counsel appearing on behalf of the
appel l ants in support of the appeal subnmitted that the prosecution has failed to
prove the participation of the appellants in the crine by credible evidence.
Learned counsel further submitted that it isa fit case in which benefit of doubt
shoul d be given to the appellants as informant was not exam ned, as such the
first infornmation report cannot be used as substantive evidence. 1t has been al so
submi tted that nanes of none of the appellants find place in the confessiona
statenment said to have been nmade by co-accused Bi hari Manj hi before the
Superi ntendent of Police, Gaya, the investigating officer Ram Japit Kumar has
not been examned, no incrimnating articles could be recovered fromthe
appel l ants, identification of the appellants was not possible in the dead of night
and the appellants were not the assailants, but nere sight seers. Learned
counsel, in the alternative, subnmitted that in any view of the natter, it was not a
fit case for awardi ng the extrene penalty of death.

On the other hand, Shri H- L.Agrawal, |earned senior counse
appearing on behalf of the State, subnmtted that the prosecution has succeeded
in proving its case and conplicity of the appellants with the crine by
uni npeachabl e evi dence and there was no infirmty in their conviections and
sentence of death awarded agai nst the appell'ants was in accordance with | aw as
the present case falls in the category of "rarest of the rare"

Thus, this Court is called upon to exanine in this appeal evidence
showi ng conplicity of the appellants with the crinme and consider their cases
i ndi vi dual ly. Al'l the appellants who were accused-Nos. 5, 8, 9 and 13- in the
present trial were named in the first information report. Krishna Mchi-appell ant
No.1 (Accused No. 8) is said to have been identified by prosecution w tnesses,
nanmely, Belmati Devi (PW5), Birendra Singh (PW®6), Yogendra Singh (PWS8),
Ram Sagar Si ngh (PW16), Dhananjay Singh (PW19), Bunde Singh (PW 20)
and Lalita Devi (PW29). Belmati Devi (PW5) stated in her very exam nation-in-
chief that she could not identify any of the accused persons which obviously
nmeans this accused as well, though, she stated that she disclosed nane of this
appel | ant before the police as one of the accused who participated in the
occurrence but in her cross-exam nation, this witness resiled fromthe statenent
aforesaid made in the exam nation-in-chief, as she admtted that she did not
di scl ose nanme of the appellant before the police. Birendra Singh (PW6) clains
in Court for the first time after seven years fromthe date of the alleged
occurrence that he identified this appellant as one of the persons who
participated in the alleged occurrence, he having not identified this appell ant
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before the police as woul d appear fromthe statenent of investigating officer
Suresh Chander Sharma (PW17), inasmuch as the occurrence is said to have
taken place on 12th February, 1992 and the w tness was exani ned on 17th April
1999. Thus, the evidence of Belmati Devi (PWJ5) and Birendra Singh (PW6) on
the question of participation of this appellant cannot be of any avail to the
prosecuti on.

Yogendra Si ngh (PW8) who was an injured w tness and resident of
the village of occurrence clainms to have witnessed the entire occurrence as
during ni ght when he was inside the house, the accused persons entered the
house after breaking open the door, tied hands of this witness as well as his
fam ly menbers and they were taken near the canal where he found ot her
vill agers were al ready surrounded by accused persons and sone nore being
brought with their hands tied. The accused persons thereafter got sone ot her
villagers fromthe tenple and they tied their legs as well as of this wtness and
his fam |y menbers i nasnuch as started slitting their throats. | mredi ately after
the occurrence, when the police arrived at the village, it found this wtness |ying
on the ground with bleeding injuries. This witness together with other injured
persons and the dead bodies was shifted to the hospital. This witness had to
remain in the hospital for 24 days where the police recorded his statenent. He
identified this accused as one of the persons who participated in the occurrence.
It has been subrmitted that no reliance should be placed on the evidence of this
wi t ness as he was exam ned by the police after 24 days. But | do not find any
material in support of this subm ssion as neither this w tness nor anybody el se
has anywhere stated that police recorded his statenment after 24 days rather, on
the other hand, fromthe evidence of this witness, it appears that he was
exam ned by the police in the hospital itself. It would appear that he was a
natural w tness as he was resident of the sane village, the accused persons
br oke open the door of his house, took himand his fam |y menbers away from
the house after tying their hands and the famly nenbers along with others were
slittered to death before arrival of police which found this witness |ying on the
ground with bl eeding injuries whereafter he was shifted to the hospital and there
the police recorded his statenent. This would go to show that the w tness was
exam ned by the police in the hospital imediately after he was shifted there.
This being the position, | do not find any ground to disbelieve this wtness.

Ram Sagar Si ngh (PW 16) who was al so resident of village of
occurrence stated that at the time of the all eged occurrence, when he was at his
house, upon hearing sound of firing and heavy expl osion fromthe western side
of the village, he opened the door, canme out of his house along with his famly
menbers and found about hundred peopl e standing at some distance fromhis
house and seeing this w tness, one of the accused persons shouted at him
wher eupon he ran to the house of Hari Singh and clinbed on the roof from where
he had seen that the accused persons were passing through the streets after
setting fire to houses in the entire village. Accused persons were arned with
rifles and guns and anongst them he identified this appellant as well -in the |ight
of the fire which was set in the village by the accused persons. He has
consi stently supported the prosecution case that all the accused persons
including this appellant as well as appellant No. 3 Nanhe Lal Mchi entered the
village with fire arnms and set the entire village on fire, but nothing could be
poi nted out on behalf of the defence to dishbelieve his evidence.

Dhananj ay Singh (PW19) who was another injured person and
resident of the village of occurrence stated that on 12th February, 1992, when he
was sleeping in his house with his brothers, in the night, at about 9.00 O cl ock
sounds of explosion of bonbs fromall sides of village were heard and
i medi ately thereafter his brother Vidya Bhushan Singh went out fromthe house
for hiding hinself in the house of a villager but before this w tness could take
shelter in the house of another villager, a bonb was thrown on the house making
pace for the accused persons to enter the sane and thereafter they did enter the
house with deadly weapons. The hands of this witness and his three brothers
were tied and thereafter, they were taken to the tenple where sone people had
al ready been brought fromthe eastern side of the village whose hands had al so
been tied and these persons were also made to sit there. Thereafter, all those
persons including this witness and his fam |y menbers whose hands were tied
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were taken to a bridge upon the canal where many other villagers were nmade to

sit and there the accused persons started slitting their throats with pasuli as a
result of which, left ear and throat of this witness were slittered and he becane
unconscious as a result of the injuries inflicted. After he regai ned consci ousness
on the next day, he was exam ned by the police i mediately and before whom

he di scl osed nanes of the accused persons, including this appellant, as persons
who have participated in the present occurrence on the fateful night. He has
categorically stated that he knew this accused from nmuch before the date of the

al | eged occurrence. Learned counsel appearing on behalf of the accused

persons could not point out any infirmty in the evidence of this witness so as to
reject his sworn testinony.

Bunde Singh (PW20) 1is also resident of the village of occurrence
and he stated that on the fateful night, when he was sleeping in his house with
brothers, he heard sounds of firing and bonb expl osion i medi ately where after
the accused persons, iincluding this appellant, as well as appellant No. 3, whom
he identified, after breaking open the door of his house, entered the same and
took them after tying their hands, to the canal where their legs were also tied
and there the accused persons started slitting the throats of the hel pl ess persons
whose hands and legs were tied. Thereafter sonme people were shot dead on the

sout hern side of the canal. He has also stated that the accused persons were
shouting the slogans 'Long Live MCC and 'whoever would cone in their way,
woul d be done to death.’ This witness was exam ned by the police two days

after the occurrence and it cannot be said that there was inordinate delay in
recording his statenment in the facts and circunstances of this case as it was a
case of caste war wherein 35 persons of ‘one conmmunity having been massacred

and several injured, there was great commotion and several villagers had to be
exam ned. Learned counsel appearing on behal f of the accused persons coul d

not point out any infirmty in the evidence of this wtness.

Last wtness on the question of participation of this appellant is
Lalita Devi (PW29). This witness, though, stated that she could identify this
appel l ant but could not identify himin Court due to very weak eye sight. Thus,
the evidence of this witness on the participation of this appellant can be of no
avail to the prosecution. This being the position, | have no difficulty in holding
that the participation of this appellant in the crinme has been proved by credible
evi dence of Yogendra Singh (PW8), Ram Sagar Singh (PW16), Dhananjay
Singh (PW19) and Bunde Singh (PW20) though it is 'not possible to place
reliance upon the evidence of Bel mati Devi (PW5), Birendra Singh (PW6) and
Lalita Devi (PW29).

Turning now to the participation of appellant No. 2-Dharnendra
Singh @Dharu Singh (Accused No. 9), it may be stated that he is said to have
been identified by Brajesh Kumar (PW 11), Dhananjay Singh (PW19) and Ram
Sunmiran Sharma (PW21). So far as Brajesh Kumar (PW11) is concerned, this
wi tness has named himfor the first time in Session Court after seven and a half
years fromthe date of alleged occurrence as according to the evidence of
I nvestigating Oficer Suresh Chander Sharma (PW17), the witness did not
di scl ose the nane of the appellant in his statenent nmde before the police
i nasmuch as no expl anation could be furnished by the prosecution for such a non
di scl osure. This being the position, it is not safe to place reliance upon the
evidence of this witness in relation to participation of this appellant.

Dhananj ay Kumar (PW19) though claimed that he identified this
appel | ant but when he was asked to identify the appellant in Court, he wongly
identified this appellant as accused D na Yadav @ Nanhe Yadav and not
Dharmendra Singh @Dharu Singh. Thus, the evidence of this witness in relation
to participation of this appellant in the crine cannot be acted upon

Last witness on the participation of this appellant in the crine is
Ram Sumiran Sharma (PW21). This witness was a resident of village of
occurrence and on the date of occurrence when he was at his house with his
fam |y menbers, he heard sounds of bonb explosion and firing of bullets in the
village and inmediately, thereafter his house was attacked and this w tness and
his famly menbers went to the adjoi ni ng house bel ongi ng to one Pardeep Singh
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for hiding thensel ves where three persons had already taken shelter. The

accused persons went to said house and shouted that if the doors were not

opened, the same woul d be bl asted by bonmbs and saying so, they started

throwi ng the bonmbs whereupon the female i nnates had no option but to open the
doors. The accused persons thereafter entered the house and took away the

mal e nenbers, after tying their hands, near the tenmple where 50 to 60 persons

were already made to sit frombefore fromwhere this witness and his famly
nenbers and ot hers were taken near the canal. There other accused persons

had al ready assenbled frombefore. This witness clainmed to have identified this
appel | ant and appellant No. 4-Bir Kuer Paswan. There the accused persons

started slitting the throat of the hel pless persons including this witness. There
was a stampede and sone of the persons who were brought there for slitting

tried to flee away resultiing into firing by the accused persons causi ng death of
three persons. Thereupon, accused persons declared that from anbngst the

persons brought there, those who were nmenbers of comunities other than the
targeted one, were set free and upon this, the witness also intentionally declared
hinsel f to be of menber of another community and thereby coul d rescue hinself.

The ot her persons who bel onged to one conmunity including father, uncle and

brothers of this witness were slittered to death by causing injuries by pasuli. The
accused persons were shouting slogans 'Long Live MCC and 'anybody who
cones in theirway, would be destroyed.” This w tness was exam ned by the

police in the hospital, where he had gone to receive the dead bodies of his famly
menbers, on the next norning of the occurrence. The witness identified this
appel l ant as well as accused Nanhe Lal Mochi-appellant No. 3(accused No. 13)

and Bir Kuer Paswan @ Beer Kuer Dusadh-appellant No. 4 (accused No. 5). So

far as this appellant' is concerned, the witness in his cross-exam nation pretended
that he was not known to himfrom before the-incident, although, it was adnitted
by himthat this appellant had agriculture land in the village of occurrence which
is at a distance of one and a half kiloneters away fromhis |land. As suggestion
was given to this witness that there was aninosity between them on account of

the land dispute as a result of which this appellant was falsely inplicated, which
clearly shows that the witness was very well known to this appellant from much
before the date of the alleged occurrence. ~In ny view, this witness has stood the
tests of cross-examination and there is nothing to discredit his testinmony as he
was quite natural w tness and consistently supported the participation of this
appellant in the crine with all material particulars. Thus, so far appellant No. 2 is
concerned, out of the three witnesses, it is not possible to place reliance on the
evi dence of Brajesh Kumar (PW 11) and Dhananjay Singh (PW19) but the

evi dence of Ram Sumiran Sharnma (PW21) is uninpeachabl'e and he can be

treated to be a sterling witness for the prosecution

Now, | proceed to consider the case of Nanhe Lal WMbchi-appell ant
No. 3(accused No. 13) who is said to have been identified by Yogendra Singh
(PW8), Ram Sagar Singh (PW16), Budhan Singh (PW18), Dhananjay Si ngh
(PW19), Bunde Singh (PW20), Ram Sumiran Sharnma (PW 21), Krishna Devi
(PW22) and Lalita Devi (PW29). CQut of the aforesaid w tnesses, Yogendra
Singh (PW8) has duly identified this appellant and I do not find any ground to
di sbelieve his evidence in relation to participation of this appellant as well in the
crime for the reasons enunerated while considering his evidence in relationto
appel  ant No. 1-Krishna Mochi

Ram Sagar Singh (PW16) clained to have identified this accused
fromthe roof top and | have considered the evidence of this witness in detail and
found the same credible while appreciating the case of appellant No. 1-Krishna
Mochi. In nmy view, evidence of this witness in relation to participation of this
appel l ant as well is free fromany doubt.

Budhan Singh (PW18) was a resident of the village of occurrence.
At the time of incident, when he was in the cattle shed, he heard sound of bomb
expl osi on and si mul taneously, accused persons who were in police unifornms
cane there and told himthat they had gone there to arrest this witness. The
three sons of this witness who were also there succeeded in fleeing away but the
accused persons tied the hands of this witness on the back and took hi m near
the tenple. He claimed to have identified the accused persons including this
appellant in the light of the fire which was lit in the stack of harvested crop kept
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there and fromthere, this witness along with others was taken to the canal where
his legs were also tied. 1In the nean tine, sonebody bl ew the whistle and said

that the police had arrived. The witness stated that in the nmean tine, two of his
sons were slittered to death and seeing this, he got perplexed and renai ned
standing there as a silent spectator. He was examined by the police on the third
day of the incident as woul d appear fromhis evidence. |In this connection
reference is nade to the statenent of one Vijay Pratap Singh (PW33) who, at

the relevant tinme, was police inspector and posted as Station |Incharge of Tekari
Police Station within which the village of occurrence falls. During the course of
cross-exam nation, this witness has stated the reasons why on the date of

occurrence and on the next day, the statenents of many w tnesses coul d not be
recorded as they were not in a position to give their statenents in view of the fact
that they were busy in performng the last rites of their famly nmenbers who were
slittered to death and rel atives of the persons who died were not in a nenta
condition to nmake statement. Further, the witness stated that there were visits of
various political |eaders in the locality as a result of which |aw and order condition
had becone conplicated. ~According to the witness, the statenment of other

wi t nesses coul d not be recorded due to the aforesaid reasons which were

beyond the control of the police. So far as Budhan Singh (PW18) is concerned,

two of hi's sons were slittered to death in the present occurrence and in view of

the aforesaid facts, if his statenent could not be recorded by the police on the
date of occurrence as well as on the next day but on the third day, it cannot be
said that there was inordinate delay in recording the statenent of this w tness.
This being the position, 1 do not find any infirmty in the evidence of this witness
inrelation to participation of this appellant in the crine.

Dhananj ay Singh (PW19) also clainmed to have identified this
appel l ant but in Court, he wongly identified this appellant as Rajinder Paswan.
Simlarly, Bunde Singh (PW20) has wongly identified accused Nand Lal Mboch
as this appellant. Thus, the evidence of Dhananjay Singh(PW19) and Bunde
Singh (PW20) can be of no avail to the prosecution to show participation of this
appellant in the crine.

Ram Suni ran Sharnma (PW21) identified this appellant and there is
no reason to discard his evidence on the question of participation of this
appellant in the crime for the reasons detail ed herei nabove while considering the
evidence of this witness in relation to appellant No.2-Dharnendra Singh @

Dharu Singh (Accused No. 9).

Krishna Devi (PW22) who is also a resident of the village of
occurrence and an eye witness to the occurrence inasmuch as at the tinme of the
occurrence, when she was at her house, the accused persons came there and
had broken the door open after setting the house on fire. The accused persons
are said to have taken away her father-in-law and brother-in-law to the tenple
where they were nade to sit and after sone tine, they were taken near the cana
along with others. Wen the |ady went near the tenple, she was asked by the
accused persons to go back to her house. Thereafter upon hearing sl ogans of
the accused persons, this witness and other |ady w tness went towards the cana
where this witness clainmed to have seen the accused persons slitting to death
along with others her father-in-law and brother-in-laww th pasuli. She also
stated that 35 persons were slittered to death and'5 to 6 were injured all of whom
bel onged to one conmunity. The witness identified this accused as having
participated in the occurrence. This witness was exam ned by police tw days
after the incident fromwhich it cannot be inferred that there was inordinate del ay
in her exam nation by the police for the reasons enunerated while considering
the evidence of Budhan Singh (PW18).

Lalita Devi (PW29) though clained to have identified this accused
but could not identify himon account of very weak eye sight at the tine of his
exam nation in Court. Therefore, no reliance can be placed on the evidence of
such a witness. Thus, on the point of participation of this appellant, out of the
evi dence of Yogendra Singh (PW8), Ram Sagar Singh (PW 16), Budhan Singh
(PW18), Dhananjay Singh (PW19), Bunde Singh (PW20), Ram Sumiran
Sharma (PW21), Krishna Devi (PW22) and Lalita Devi (PW?29), the evidence of
Yogendra Singh (PW8), Ram Sagar Singh (PW16), Budhan Singh (PW18),
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Ram Sunmiran Sharma (PW21) and Krishna Devi (PW22) is uninpeachable
whereas no reliance can be placed upon the statenments of Dhananjay Singh
(PW19), Bunde Singh (PW20) and Lalita Devi (PW?29).

Coming now to the participation of the | ast appellant, nanely, Bir
Kuer Paswan @ Beer Kuer Dusadh-appellant No. 4(accused No. 5), it may be
stated that this appellant, according to the prosecution, was identified by Lavlesh
Singh (PW7), Dhananjay Singh (PW19) and Ram Sumiran Sharma (PW 21).
Qut of the aforesaid w tnesses, Lavlesh Singh (PW7) who was al so one of the
injured and was resident of the village of occurrence stated that at the time of
occurrence, when he was sleeping in the outer verandah of his house after
havi ng heard the sounds of firing and expl osion of bonbs, started fleeing away.
In the nmean time, the accused persons cane arned with fire arns, set fire in the
heap of straw which was kept outside the house, after breaking open the door of
the house, entered the sane and took away his brother and sons along with him
to the tenple where there were other accused persons and all of them
surrounded the villagers who had al ready been brought there fromdifferent
directions of the village. Thereupon, the accused persons took the aforesaid
persons towards the canal after surrounding themand they were nmade to sit
near the ‘canal after tying their hands and | egs. The accused persons slittered to
death several persons with pasuli and inflicted injuries with pasuli on the throat of
this witness as a result of which he fell down. This w tness clainmed to have
identified this appellant. He stated that he remmi ned hospitalised in Magadh
Medi cal Col |l ege for 22 days and the police recorded his statenment. It has been
submitted by | earned counsel appearing on behalf of the appellants that this
wi t ness was exam ned by the police after 22 days for which there is no
foundation as this wtness has nowhere stated that he was exam ned after 22
days of the alleged occurrence nor there is any other evidence to this effect.
Rather it appears fromthe evidence of this wi tness that he was exami ned by the
police in the hospital itself.  Learned counsel appearing on behalf of the
appel | ants pointed out that during the course of cross-exam nation in paragraph 7
of his evidence, the witness adnmtted that after the accused persons entered the
house upon breaki ng open the door, he becane unconscious and regai ned
consci ousness in the hospital. Therefore, it cannot be said that he witnessed
anything after the accused persons entered the house. || have perused
paragraph 7 of the statenent of this witness fromwhich it appears that after the
accused persons entered the house upon breaking open the door, the witness
was so much terrified that he becane conpletely nonplussed and regai ned
normal cy by the tine, he arrived at the hospital.”. Thus, | do not find any ground to
reject testinmony of the witness on the point of participation of this appellant in the
crine.

Dhananj ay Si ngh (PW19) though clained that he identified this
appel l ant but he wongly identified one Bihari Manjhi as this appellant. Thus, the
evi dence of this w tness cannot be used to show conplicity of this appellant with
the crine.

Last witness on the question of participation of this appellant is
Ram Sumiran Sharma (PW21). This witness clainmed to have identified this
appel l ant and on the point of participation of this appellant, there is nothing to
doubt the credibility of the witness, especially in-view of the grounds mentioned
whi |l e considering the evidence of this witness in relation to appellant No. 2-
Dharmendra Si ngh @ Dharu Singh (Accused No. 9). Thus, out of the three
wi t nesses, nanely, Lavlesh Singh (PW7), Dhananjay Singh (PW19) and Ram
Sumiran Sharma (PW21) on the question of participation of this appellant in the
crime, no reliance can be placed on the evidence of Dhananjay Singh (PW19)
but | do not find any infirmty in the evidence of Lavlesh Singh (PW7) and Ram
Sumiran Sharma (PW21).

Fromthe above, it would be plain that in relation to appellant no. 1

evi dence of four witnesses, appellant no. 2 one wtness, appellant no. 3 five
wi t nesses, appellant no. 4 two witness has been found credible. It has been

submitted by | earned counsel appearing on behalf of the appellants that though
in ordinary case, trustworthy evidence of a solitary witness may be enough to

convict an accused, but where a crimnal court has to deal with evidence
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pertaining to the comm ssion of an offence involving a | arge nunber of offenders
and | arge nunber of victins, like the present one, it is usual to adopt the test that
the conviction could be sustained only if it is supported by two or three or nore
wi t nesses who give a consistent account of the incident inasnuch as in the
present case as far as appellant no. 2 is concerned, evidence of only one

wi tnesses and in relation to appellant no. 4 evidence of only two wi tnesses has
been found to be credible. In support of his subm ssion, |earned counsel has
heavily relied upon a 4-Judge Bench decision of this Court in the case of Masalti
vs. The State of Uttar Pradesh, AIR 1965 SC 202. That was a case in which five
persons were nurdered, 40 accused were put on trial and the prosecution

exam ned 12 eye-wi tnesses in support of its case. Qut of 40 accused persons,
five were acquitted by the trial court and 35 convicted under Sections 302/149 of
the I ndian Penal Code. Qut of the 35 persons convicted, 10 accused persons

were sentenced to death whereas renaining 25 were awarded i nprisonnent for

life. When the matter was taken in appeal to the H gh Court of Allahabad, out of
the 12 eye-witnesses, 2 were disbelieved and reliance was placed upon the

remai ning 10. The Hi gh Court confirmed conviction of only those accused

per sons agai nst _whom four or nore eye-w tnesses had given a consistent

account of the incident and by adopting this test, seven accused persons were
acquitted as the number of eye-witnesses in relation to themwas | ess than four
The Hi gh Court, however, maintained the conviction of the remaining 28 accused
persons, out of whom 16 persons appealed to this Court and their conviction was
upheld by this Court also. It may be stated that against the order of acquittal, no
appeal was preferred by the State. On these facts, it was contended on behal f of
the accused persons, whose conviction was upheld by the Hi gh Court, that the
Court was not justified in upholding the conviction by nechanically evolving a
formula that four or nore witnesses had given a consistent account of the
incident inrelationto them |In that |ight, to neet the subni ssion

Gaj endr agadkar, C.J., speaking for the Court, observed in paragraph 16 at page
210 thus: -

"“.where a crimnal court has to deal wi th evidence pertaining

to the conm ssion of an offence involving a | arge nunber of

of fenders and a | arge nunmber of viectins, it is usual to adopt the test
that the conviction could be sustained only if it is supported by two
or three or nore witnesses who give-a consistent account of the
incident. 1In a sense, the test may be described as nechanical; but

it isdifficult to see howit can be treated as irrational or

unr easonabl e. Therefore, we do not think that any grievance can

be made by the appell ants agai nst the adoption of this test. If at al
the prosecution may be entitled to say that the seven accused

persons were acquitted because their cases did not satisfy the
mechani cal test of four witnesses, and if the said test had not been
applied, they mght as well have been convicted. It is, no doubt, the
quality of the evidence that matters and not the nunber of

Wi t nesses who give such evidence. But sonetines it is useful to

adopt a test like the one which the H gh Court has adopted in

dealing with the present case.”

[ Enphasis added ]

Thus, it appears that this Court laid down that in the matter of

appreci ati on of evidence what matters is the quality of evidence and not the
nunber of wi tnesses, but sometines, in appropriate cases, Court nay adopt a
test like the one adopted by the Allahabad H gh Court in that case. Though in
that case basis of conviction of the appellants before this Court was credible
evi dence of four or nore eye-w tnesses, but still the Court observed that,
ordinarily, in cases where there were | arge nunber of offenders and | arge
nunber of victins it would be safe to convict only if the case is supported by two
or three or nore witnesses who give consistent account of the incident. This
Court has observed such a rule of caution ordinarily, which would obviously
nean that there is no blanket ban or rule of universal application that if the
nunber of eye-witnesses is less than two, in no case conviction can be uphel d.
That apart, as in that case the appellants were convicted on the basis of

evi dence of four or nore eye-witnesses, as a matter of fact the apex Court was
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not called upon to go into this question, but even then it has nmade such
observations. As noted above, no rule of universal application was intended to
be | aid down or has been laid dowmn. The decision is, therefore, not applicable to
the facts of the present case.

It is matter of common experience that in recent times there has

been sharp decline of ethical values in public Iife even in devel oped countries
much | ess devel oping one, |ike ours, where the ratio of decline is higher. Even in
ordi nary cases, witnesses are not inclined to depose or their evidence is not
found to be credible by courts for manifold reasons. One of the reasons nay be
that they do not have courage to depose agai nst an accused because of threats

to their life, nmore so when the offenders are habitual crimnals or high-ups in the
Government or close to powers, which may be political, econom c or other

powers including rmuscle power. A witness may not stand the test of cross-

exam nati on which may be sonetinme because he is a bucolic person and is not

abl e to understand the question put to himby the skilful cross-exani ner and at
times under the stress of cross-exam nation, certain answers are snatched from

him Wen a rustic or illiterate witness faces an astute |awyer, there is bound to
be i nmbal ance and, therefore, mnor discrepancies have to be ignored. These

days it i's not difficult to gain over a witness by nbney power or giving himany

ot her allurence or giving out threats to his life and/or property at the instance of

persons, in/or close to powers and rmuscle men or their associates. Such
i nstances are al so not uncommon where a witness is not inclined to depose
because in the prevailing social structure he wants to remain indifferent. It is

nost unfortunate that expert w tnesses and the investigating agencies and ot her
agenci es which have an inportant role to play are also not imrmune from decline

of values in public life. Their evidence sometimes becomes doubtful because

they do not act sincerely, take everything in a casual manner and are not able to
devote proper attention and time.

Thus, in a crimmnal trial a prosecutor is faced with so nany odds. The
Court while appreciating the evidence should not |ose sight of these realities of
life and cannot afford to take an unrealistic approach by sitting in ivory tower. |
find that in recent times the tendency to acquit an accused easily is gall oping
fast. It is very easy to pass an order of acquittal on the basis of mnor points
raised in the case by a short judgnent so as to achieve the yardstick of disposal
Sone di screpancy is bound to be there in each and every case whi ch shoul d not
weigh with the Court so long it does not materially affect the prosecution case. In
case di screpancies pointed out are in the real mof pebbles, court should tread
upon it, but if the same are boul ders, court should not make ‘an attenpt to junp
over the sane. These days when crine is |oom ng large and humanity is
suffering and society is so nuch affected thereby, duties and responsibilities of
the courts have becone much nore. Now t he maxim"l et hundred guilty
persons be acquitted, but not a single innocent be convicted" is, in practice,
changi ng worl d over and courts have been conpelled to accept that "society

suffers by wong convictions and it equally suffers by wong acquittals". I find
this Court in recent tinmes has conscientiously taken notice of these facts from
time to time. In the case Inder Singh and another v. State (Del hi

Adm nistration ), AIR 1978 Suprene Court 1091, Krishna lyer, J. laid down that
"Proof beyond reasonabl e doubt is a guideline, not a fetish and guilty man cannot
get away with it because truth suffers sonme infirmity when projected through
human processes.” In the case of State of U P. v. Anil Singh AR 1988

Supreme Court 1998, it was held that a Judge does not preside over a crimna
trial nmerely to see that no innocent man is punished. A Judge also presides to
see that a guilty man does not escape. One is as inportant as the other. Both
are public duties which the Judge has to perform In the case of State of West
Bengal v. Oilal Jaiswal and another (1994) 1 Suprenme Court Cases 73, it

was held that Justice cannot be nade sterile on the plea that it is better to let
hundred guilty escape than punish an innocent. Letting guilty escape is not

doi ng justice, according to law. In the case of Mbohan Singh and anr. v. State
of MP. (1999) 1 Suprene Court Reports 276, it was held that the courts have
been renoving chaff fromthe grain. It has to disperse the suspicious cloud and

dust out the snear of dust as all these things clog the very truth. So |long chaff,
cl oud and dust remains, the crinmnals are clothed with this protective layer to
receive the benefit of doubt. So it is a solem duty of the courts, not to nerely
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concl ude and | eave the case the nonment suspicions are created. It is onerous

duty of the court, within permssible limt to find out the truth. It nmeans, on one
hand no i nnocent man shoul d be punished but on the other hand to see no

person commtting an offence should get scot free. |If in spite of such effort
suspicion is not dissolved, it remains wit at |large, benefit of doubt has to be
credited to the accused.

Thus, in the present case where there was nore or |ess a caste

war between haves and have nots, gruesone nurder of 35 persons of one

conmunity in which several persons were injured, great conmotion in the

locality, people becane pani cky as the accused persons were nenbers of MCC,

which is a very violent organisation, even if the conplicity of the accused is
proved by credible evidence of one or two witnesses, it would not be unsafe to
convict an accused, rather a duty is enjoined upon the court not to acquit an
accused on this ground al one unless the prosecution case is otherwi se found to

be untrustworthy. It is well settled that in a crimnal trial credible evidence of even
a solitary witness-can form basis of conviction and that of even half a dozen

wi t nesses may not form such a basis unless their evidence is found to be
trustworthy i nasmuch as what nmatters in the matter of appreciation of evidence of
Wi t nesses i s not the number of witnesses, but the quality of their evidence. Thus,
| do not find-any substance in the subm ssion of the | earned counsel appearing

on behal f of the appellants on this count.

Learned counsel next contended that participation of the appellants

in the crinme beconmes highly doubtful as their nanmes have not been enunerated
in the confessional statement of accused Bihari Manjhi wherein he is said to
have naned several accused persons. In-our view, there may be various
reasons for non-disclosure of names of these appellants in the confessiona
statement of co-accused; they night not be fully known to the confessing
accused or for reasons best known to him wth an oblique nmotive, to save the
appel l ants, their nanes m ght not have been di scl osed.

It has been further subnitted that the informant Satendra Kunmar

Sharma has not been exani ned as such, First Information Report cannot be

used as substantive piece of evidence inasnmuch as on this ground as well the

appel lants are entitled to an order of acquittal. The submission is totally

m sconceived. Even if the first information report i's not proved, it would not be a
ground for acquittal, but the case woul d depend upon the evidence |ed by
prosecution. Therefore, non-exam nation of the informant cannot in any nmanner

af fect the prosecution case.

It has been al so contended that Inspector RamJapit Kumar, who

was one of the investigating officers, has not been exam ned. The all eged
occurrence had taken place on 12.2.1992 and in the sanme night on the basis of
fard-beyan of the informant recorded by PW33, as stated above, Inspector of
Police Ram Janam Singh drew the formal First Information Report. ~Fromthe
evidence of this witness, it would appear that the Superintendent of Police, Gaya
directed Inspector RamJapit Kumar to investigate this case and so long he did
not take charge of the investigation, this witness was entrusted to commence the
i nvestigation under verbal orders of the Superintendent of Police, Gaya. PW 33,
thereafter, inspected the place of occurrence and sei zed bl ood stained earth,
enpties and rem ni scence of bonb explosion. This witness further stated that as
till 17th February, 1992 | nspector Ram Japit Kumar did not make hinself
avai | abl e for taking over investigation of the case, he requested Superintendent
of Police to give necessary direction whereupon the investigation was entrusted
to one Suresh Chandra Sharma (PW17) who, at that tine, was posted as

| nspector, Chandauti Police Station and PW 33 nade over charge of the case to
PW 17 on 19.2.1992, who, after conpleting investigation which was supervised

by the Superintendent of Police hinself, submtted chargesheet. From t he

above facts it would be plain that as Inspector Ram Japit Kumar had neither
taken over charge of the investigation of the case at any point of tinme, nuch | ess
i nvestigated the sanme, no adverse inference can be drawn agai nst the

prosecution on account of his non-exam nation and non-furnishing of explanation
for his not taking over charge of investigation. Thus, he having not conducted
any investigation, the evidence of Inspector Ram Japit Kumar could not be of
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any avail either to the prosecution or the defence. That apart, it is well settled
that non-examinati on of any wi tness would not affect the prosecution case, but in

a given case non-exam nation of a material w tness may affect the same.

Ref erence in this connection may be nade to the decision of this Court in the

case of Masalti (supra). It is well settled that non-exam nation of investigating
officer is not fatal for the prosecution unless it is shown that the accused has
been prejudiced thereby. 1In the case on hand, in any view of the matter, it could

not be pointed out that the defence has been prejudiced in any nanner by non-
exam nation of Inspector Ram Japit Kunar

It has been then submitted on behal f of the appellants that nothing

incrimnating could be recovered fromthem which goes to show that they had no
conplicity with the crime.. In nmy view, recovery of no incrimnating material from
the accused cannot al one be taken as a ground to exonerate themfromthe

charges, nore so when their participation in the crime is unfolded in ocular
account of the occurrence given by the w tnesses, whose evidence has been

found by ne to be uni npeachabl e:

It was pointed out that as the alleged occurrence is said to have

taken place during the night, it was not possible to identify the accused persons,
much | ess-any of the appellants.” Firstly, | find that the witnesses have stated that
there was no electricity in the village during that night and consistently they have
deposed and supported-each other on the point that accused persons had set

fire in houses and heaps of straw in the |light of which they had identified the
accused persons, including the appellants. In view of the fact that the night was
not dark and there was sufficient light by virtue of setting fire in the houses and
heaps of straw, it cannot be said that it was not possible for the witnesses to
identify the accused persons much less any of the appellants.

Learned counsel further pointed out that according to the

prosecution case and evidence, none of the appellants are alleged to have

assaul ted either any of the 35 deceased or the injured persons and that from

nere presence at the place of occurrence their participation in the crinme cannot
be inferred i nasmuch as they may be even-sight seers. ' In ny view, there is

absol utely no foundation for the subnissions that the accused persons may be

sight seers as no suggestion was given to any of the witnesses on this score.
According to the prosecution case and the evidence, 'the accused persons

arrived at the village of occurrence, pursuant to a conspiracy hatched up by

them they divided thenselves into several groups, different groups went to the
houses of different persons in the village, entered the houses by breaki ng open
the door, forcibly took away i nmates of the house after tying their hands, taken
themfirst to the tenple and thereafter near the canal where their |egs were also
tied and there sone of themwere done to death at the point of firearm but a vast
majority of themwere nmassacred by slitting their throats with pasuli. One thing
is clear that all these acts were done by the accused persons pursuant to a

conspi racy hatched up by themto conpletely elinnate nenbers of a particul ar
comunity in the village and to achieve that object, they formed unlawfu

assenbly and different nenbers of that unlawful assenbly had played different
role. In view of these facts, nerely because the appellants are not said to have
assaul ted either any of the deceased or injured persons, it cannot be inferred that
they had no complicity with the crime, nore so according to the evidence they
were also armed with deadly weapons, like firearnms, bonbs, etc., but did not use
the sane. Reference in this connection may be nmade to a decision of this Court

in the case of Masalti (supra) where it was |aid down that where a crowd of

assail ants, who were nenbers of an unlawful assenbly, proceeds to commit the
crime in pursuance of the conmon object of that assenbly, it is often not

possi bl e for witnesses to describe actual part played by each one of themand a

| arge crowd of persons armed with weapons assaults the intended victinms, it may
not be necessary that all of themhave to take part in the actual assault as in that
case several weapons were carried by different menbers of unlawful assenbly

and an accused who was nenber of such an unlawful assenbly and was

carrying firearmcannot take any advantage fromthe fact that he did not use the
firearns, though other nenbers of the unlawful assenbly used their respective

ar ns.
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Lear ned counsel appearing on behalf of the appellants, in the

alternative, subnmitted that the present case cannot be said to be rarest of the
rare one so as to justify inmposition of extrenme penalty of death. This question
has been examined by this Court tinmes wthout nunber. In the case of Masalti
(supra) a 4-Judge Bench of this Court had exam ned the question as to whether

a nmenber of unlawful assenbly, the object of which was to commit murder of
certain persons and sone of the menbers of which had assaulted and done five
nenbers of a famly to death, and others, though armed wi th weapon did not use
the sane, can be absolved fromextrenme penalty of death. 1t was contended that
such a menber of the unlawful assenbly, who was not the assailant, could not

be awarded the extrene penalty of death. Repelling the contention

Gaj endr agadkar, C.J., observed at pages 211-212 thus: -

"As a mere proposition of law, it would be difficult to accept the
argunent that the sentence of death can be legitinately inposed
only where an accused person is found to have committed the

mur der hinsel f. \Whet her - or not-sentences of death shoul d be

i nposed on persons who are found to be guilty not because they
thensel ves commtted the nurder, but because they were

nenbers of an unlawful assenbly and the of fence of nurder was
conmitted by one or nore of the menbers of such an assenbly in

pur suance of the common object of that assenbly, is a natter

whi ch has to be decided on the facts and circunstances of each
case. In the present case, it is clear that whol e group of persons
bel onged to Laxm Prasad' s faction, joined together armed wth
deadl y weapons and they were inspired by the common object of
exterm nating the nale nenber in the fanmily of Gayadin. 10 of
these persons were arned with fire-arns and the others with

several other deadly weapons, and evi dence shows that five

mur ders by shooting were comm-tted by the nmenbers of this

unl awful assenbly. The conduct of the nenbers of the unlawfu
assenbly both before and after the commission of the offence has
been considered by the courts bel ow and it -has been held that in
order to suppress such fantastic crinm nal conduct on the part of
villagers it is necessary to inpose the sentences of death on 10
menbers of the unl awful assenbly who were arned with firearmns.

It cannot be said that discretion(in the matter has been inproperly
exercised either by the trial Court or by the H gh ' Court. Therefore,
we see no reason to accept the argunment urged by M. Sawhney

that the test adopted by the H gh Court in dealing with the question
of sentence is nechani cal and unreasonable.”

[ Enphasis added ]

In the case of Bachan Singh vs. State of Punjab, AIR 1980 SC

898, bhefore a Constitution Bench of this Court validity of the provision for death
penalty was chall enged on the ground that the same was violative of Articles 19

and 21 of the Constitution and while repelling the contention, the Court laid down
the scope of exercise of power to award death sentence and the neani ng of the
expression ‘rarest of the rare’ so as to justify extrenme penalty of death and
considered that Article 6 Clauses (1) and (2) of the International Covenant on
Cvil and Political Rights to which India has acceded in 1979 do not abolish or
prohibit the inmposition of death penalty in all circunstances. Al that they
required is that, firstly, death penalty shall not be arbitrarily inflicted; secondly,
shal | be inposed only for nost serious crimes in accordance with a | aw, which

shal |l not be an ex post facto legislation. The Penal Code prescribes death

penalty as an alternative punishnent only for heinous crimes which are not nore
than seven in nunber. Section 354 (3) of the Criminal Procedure Code, 1973 in
keeping with the spirit of the International Covenant, has further restricted the
area of death penalty. Now according to this changed | egislative policy, which is
patent on the face of Section 354(3), the nornmal punishment for nurder and six

ot her capital offences under the Penal Code, is inprisonnment for life (or

i mprisonnent for a termof years) and death penalty is an exception. The

present |egislative policy discernible from Sec. 235(2) read with Section 354(3) is
that in fixing the degree of punishment or meking the choice of sentence for

it
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various offences, including one under Section 302, Penal Code, the Court should

not confine its consideration "principally" or nerely to the circunstances
connected with the particular crine, but also give due consideration to the
circunstances of the crimnal. |In nmany cases, the extremely cruel or beastly
manner of the comm ssion of nmurder is itself a denonstrated index of the

depraved character of the perpetrator. And it is only when the cul pability

assunes the proportion of extreme depravity that "special reasons" can

legitimately be said to exist. Judges should never be blood thirsty. It is,
therefore, inperative to voice the concern that courts, aided by the broad
illustrative guidelines indicated, will discharge the onerous function with evernore
scrupul ous care and hunmane concern, directed al ong the highroad of |egislative
policy outlined in Section 354(3), viz., that for persons convicted of murder, life
i mprisonnent is the rule and death sentence an exception

In the case of Machhi Singh vs. State of Punjab, 1983 (3) SCC

470, a 3-Judge Bench of this Court follow ng the decision in Bachan Singh

(supra), observed that in rarest of rare cases when coll ective conscience of the
conmunity is so shocked that it will expect the holders of the judicial power
centre to /inflict death penalty irrespective of their personal opinion as regards
desirability or otherw se of retaining death penalty. The comunity may entertain
such a sentinment in the follow ng circumnstances:

l. VWhen the murder is conmitted in an extrenely brutal, grotesque,

di abolical, revolting or dastardly manner so as to arouse intense and

extreme indignation of 'the community. For instance, when the house of

the victimis set aflame with the end in viewto roast himalive in the house;
when the victimis subjected to i nhuman acts of torture or cruelty in order
to bring about his or her death; and ~when the body of the victimis cut into
pi eces or his body is dismenbered in a fiendish manner

. When the nmurder is conmtted for a notive which evinces total depravity
and meanness. For instance when a hired assassin commits nurder for

the sake of noney or reward or a cold-blooded nurder is commtted with

a deliberate design in order to inherit property or to gain control over
property of a ward or a person _under the control of the rmurderer or vis--

vis whomthe nurderer is in a domnating position or in a position of trust,

or a murder is committed in the course for betrayal of the notherland.

[l When nurder of a nmenber of a Schedul ed Caste or minority comunity
etc., is commtted not for personal reasons but in circunstances etc.,

whi ch arouse social wath. For instance when such a crime'is commtted

in order to terrorise such persons and frighten theminto fleeing froma
place or in order to deprive themof, or make them surrender, |ands or
benefits conferred on themwith a viewto reverse past injustices and in
order to restore the social balance. In cases of ‘bride burning  and what
are known as ‘dowy deaths’ or when murder is conmitted in order to
remarry for the sake of extracting dowy once again or to marry another
worman on account of infatuation

I V. When the crinme is enornmous in proportion. For instance when nultiple
nmurders say of all or alnpbst all the nmenbers of a fanily or a | arge nunber

of persons of a particular caste, conmunity, or locality, are comrtted.

V. When the victimof nurder is (a) an innocent child who could not have or
has not provided even an excuse, nmuch | ess a provocation, for nurder (b)

a hel pl ess woman or a person rendered hel pless by old age or infirmty (c)
when the victimis a person vis--vis whomthe nurderer is in a position of
domination or trust (d) when the victimis a public figure generally |oved
and respected by the conmunity for the services rendered by himand the
murder is committed for political or sinmilar reasons other than persona
reasons.

In the said case, the Court further observed that in this background

the guidelines indicated in the case of Bachan Singh (supra) will have to be
culled out and applied to the facts of each individual case and where the question
of inposing death sentence arises, the follow ng proposition energe fromthe
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case of Bachan Singh (supra):-

(i) The extreme penalty of death need not be inflicted except in gravest cases
of extreme cul pability.

(ii) Before opting for the death penalty the circunstances of the *'offender’
also require to be taken into consideration along with the circunstances of
the ‘crinme’.

(iii) Life inprisonment is the rule and death sentence is an exception. In other
wor ds death sentence nust be inmposed only when life inprisonnent

appears to be an al toget her inadequate puni shment having regard to the

rel evant circunstances of the crine, and provided, and only provided, the

option to inpose sentence of inprisonnent for |ife cannot be

consci entiously exercised having regard to the nature and circunstances

of the crinme and all the relevant circunstances.

(iv) A bal ance-sheet of aggravating and mitigating circunstances has to be
drawn up and in doing so the mtigating circunstances have to be

accorded full weightage and a just bal ance has to be struck between the
aggravating and the nitigating circunstances before the option is

exerci sed

The Court thereafter observed that in order to apply these
gui delines the fol l'owing questions may be answered: -

(a) I s there sonething uncormon about the crinme which renders sentence of
i mprisonnent for life inadequate and calls for a death sentence?

(b) Are the circunstances of ‘the crine such that there is no alternative but to
i npose death sentence even after accordi ng maxi rumwei ghtage to the
mtigating circunstances which speak infavour of the offender?

Utimately, in the said case of Machhi Singh (supra ), the Court

observed that if upon an overall gl obal view of all the circunstances in the |ight of
the aforesaid proposition and taking into account the answers to the questions

posed herei nabove, the circunstances of the case are such that death sentence

is warranted, the Court would proceed to do so.

In the light of the law already |aid down by this Court referred to

above, now this Court is called upon to consider whether the present case would
come within the realmof the rarest of the rare or not. From t he evi dence
adduced, it has been anply proved that the accused persons belonged to a

mlitant group, being nenbers of MC C. which is considered to be an

organi sation of militants, hatched up a conspiracy to nassacre nenbers of one
particular conmunity in the village in question and were raising slogans 'long |live
MCC and 'whoever cones in their way, would be destroyed'. Pursuant to the
conspiracy hatched up, the mlitants formed different groups and went to different
localities in the village in police uniforns armed with fire arns and expl osi ve
subst ances, broke open the doors of houses of nmenbers of that particul ar
conmunity, took out the entire famly nenbers after -tying their hands, ‘had taken
some of themto the tenple and thereafter to the canal whereas others were
directly taken to the canal after tying their hands where their |egs were also tied
and after surrounding themfromall sides, when they were in nost hel pless
condition and could not take recourse to save their lives, sonme of themwere

done to death by fire arns but vast najority were nmassacred by slittering their
throats with pasuli which resulted into 35 casualties and several persons were

i njured including prosecution witnesses. The nunber of accused persons was

vast but upon conpletion of investigation, charge sheet was subnitted agai nst

119 persons and so many persons were shown as prosecution w tnesses

therein. The accused persons also set fire to the houses of the nenbers of the
said community in the village. As a result of this incident, there was great
conmotion in the locality. There cannot be any manner of doubt that the
villagers were done to death in an extrenely diabolic, revolting and dastardly
manner and had affected the nornmal tenpo of life of the community in the
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locality. The crine in the present case is not only ghastly, but also enornous in
proportion as 35 persons, all of whom bel onged to one comunity, were

massacred. Thus, after taking into consideration the bal ance sheet of
aggravating and mitigating circunmstances, in which 35 persons have been

deprived of their lives by the accused persons who were thirsty of their blood,
have no doubt in holding that cul pability of the accused persons assunes the
proportion of extrene depravity that a special reason can legitimately be said to
exi st within the neani ng of Section 354(3) of the Code of Crimnal Procedure in
the case on hand and it would be nockery of justice if extrene penalty of death
is not inposed. Thus, | amclearly of the opinion that the Designhated Court was
quite justified in upholding convictions of the appellants and awardi ng the
extreme penalty of death which puni shnment al one was called for in the facts of
the present case.

In the circunstances of the case, the appeal fails and the sane is
di smissed but the reference is accepted and death penalty awarded agai nst the
appel l ants is confirned.

J.
[ B.N. AGRAWAL ]
April 15, 2002.




