http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

CASE NO. :
Appeal (civil) 4913 of 2006

PETI TI ONER
Commi ssi oner, Sales Tax, U P

RESPONDENT:
M s Mohan Brickfield, Agra

DATE OF JUDGVENT: 13/11/2006

BENCH
ARI JI T PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT
(Arising out of S.L.P.~(C) No. 19958 of 2005

ARI JI T PASAYAT, J.

Leave granted.

The Conmi ssioner of Sales Tax, Utar Pradesh, calls in

guestion legality of the order passed by a |earned Single Judge
of the Allahabad Hi'gh Court allow ng the revision petition filed
by the respondent under Section 11 of the Uttar Pradesh

Trade Tax Act, 1948 (in short the "Act’). The dispute relates to
the assessnent year 1984-85. ~The Hi gh Court set aside the

order passed by the Sal es Tax Tribunal, ‘Agra (in short the
"Tribunal’) in Second Appeal No.129 of 1989.

Hi gh Court by the inmpugned order observed that the

rejection of accounts on the ground that books of accounts

were not produced at the time of survey conducted on

29.3.1984 and 30.3.1985 was really of no consequence since

no defect was specifically pointed out in respect of books of
accounts produced at the tinme of assessnent.

The factual position in a nutshell is as follows:-

Respondent (hereinafter referred to as 'assessee’) at the

rel evant point of time was carrying on business of

manuf acturing and sal es of bricks. Two surveys were

conducted in the business prem ses of the respondent on
29.3.1984 and 30.3.1985. But the books of accounts were not
produced on either of the dates. The Assessing O ficer was of
the view that non-production of books of accounts-at the tinme

of these surveys established that books of accounts were not

mai ntai ned in the regul ar course of business and, therefore,
were liable to be rejected. It was al so noted that apart fromthe
fact that books of accounts were not produced as noted above,
two other factors existed to discard the books of accounts.
Firstly, the respondent-assessee had indicated the Fuka

peri od of seventy two days, but had shown | esser production

The selling rate was found to be | esser than the rate prevailing
during the year in question when conpared to sales at kilns in
the sanme vicinity. No explanation was offered as to how this
was possible. It was noted that the assessee did not disclose
the capacity of the kiln. Therefore, taking into account the
productions and rates in simlar cases, the Assessing Oficer
took the established normof production to be one | akh bricks

in six days and accordingly fixed the production at 12 | akhs
bricks. Accordingly, assessnment was conpleted to the best of

j udgrent .

An appeal was preferred by the assessee before the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

8

Assessnent Conmm ssioner (Judicial), Range |I. The said
authority with reference to the material on record found as
fol | ows:

(1) No al | owance for weightage for after

adj usting the opening and cl osi ng stock of
bricks outside kiln that 76000 and
2,08,000 respectively. The sale of burn
bricks was determned to be 13, 68000
breaki ng al | owance 58000 was gi ven and
the sal e was determined at 10, 10, 000

bri cks.

For the year 1983-84 the average sal e was determ ned at

Rs. 280/ - by the appellate authority. Taking that into account
the sale rate was fixed at Rs.320/- for the year in question
An appeal was preferred by the assessee agai nst the

Assi stant Comm ssioner’ s order before the Tribunal. The
Conmi ssi oner of Sal es Tax al so preferred appeal. Both the
appeal s were taken up together.” The Tribunal found that the
rejection of accounts was justified. Though reliance was

pl aced on certain decisions of the Al ahabad Hi gh Court to
contend that when books of accounts were produced at the

time of assessment which were free fromdefect, it cannot be
held that they were not mmintained in the regular course of
busi ness, nerely on the ground that at the time of survey they
were not produced. Tribunal found that that was not the only
reason for rejection of the accounts and other factors relating
to rates and | ow production were reflected. However, the sale
of bricks was fixed at nine | akh-bricks. Accordingly the appea
filed by the assessee was partly allowed and the revenue’s
appeal was di sm ssed.

The assessee filed revision application before the Hi gh

Court. As noted above, by the inpugned judgnent the learned

Si ngl e Judge al |l owed the sane.

In support of the appeal |earned counsel for the

appel l ant submitted that the Hi gh Court proceeded on

erroneous prem ses to hold that the only ground for rejection
of books of accounts was non-production of books of accounts
at the tine of survey. As elaborately dealt with by the

Tri bunal , that was not the only ground. Even otherw se the
High Court’s view if accepted will render Sections 12 and 13 of
the Act redundant. It is also pointed out that Section 11 of
the Act confers Iimted jurisdiction on the H gh Court to
interfere only on the question of law. The H gh Court should
not have interfered with the findings of fact while exercising
the revisional jurisdiction.

The | earned counsel for the assessee on the other hand
supported the order of the H gh Court.

We shall first deal with the power of the Hi gh Court in
dealing with the revision petition. Section 11 of the Act reads
as follows:

"11. Revision by Hi gh Court in specia

cases.\027(1) Any person aggri eved by an order

made under sub-section (4) or sub-section (5)

of Section 10, other than an order under sub-

section (2) of that section sunmarily

di sposi ng of the appeal, or by an order passed

under Section 22 by the Tribunal, may, within

ni nety days fromthe date of service of such

order, apply to the H gh Court for revision of

such order on the ground that the case

i nvol ves any question of |aw.

(2) Any person aggrieved by an order made by

the Revising Authority or an Additiona

Revi sing Authority refusing to state the case
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under this section, as it stood i mediately
before April 27, 1978, hereinafter referred to
as the said date, may, where the limtation for
maki ng an application to the H gh Court

under sub-section (4), as it stood inmediately
before the said date, has not expired, |ikew se
apply for revision to the H gh Court within a
peri od of ninety days fromthe said date.

(3) Were an application under sub-section (1)
or sub-section (3), as they stood i mediately
before the said date, was rejected by the

Revi sing Authority or an Additional Revising
Aut hority on the sole ground that the period

of one hundred and twenty days for naking

the reference, as specified in the said sub-
section (1), has expired, such applicant may
apply for revisionof the order made under
sub-section (2) of Section 10, to the Hi gh
Court within sixty days fromthe said date on
the ground that the case involves any

guestion of |aw.

(4) The application for revision under sub-
section (1) shall precisely state the question of
law i nvolved in the case, and it shall be
conpetent for the H gh Court to fornmulate the
qguestion of law or to allow any ot her question
of law to be raised.

(5) Every application for making a reference to
the Hi gh Court under sub-section (1) or sub-
section (3), as they stood i mediately before
the said date, pending before the Revising
Authority or an Additional Revising Authority
on the said date, shall stand transferred to
the Hi gh Court. Every such application upon
bei ng so transferred and every application
under sub-section (4) as it stood imediately
before the said date, pending before the Hi gh
Court on the said date, shall be deened to be
an application for revision under this section
and di sposed of accordingly.

(6) Where the High Court has before the said
date, required the Revising Authority or an
Addi tional Revising Authority to state the case
and refer it to the H gh Court under sub-
section (4), as it stood i mediately before the
sai d date, such authority shall, as soon as

may be, make reference accordingly. Every
reference so nade, and every reference nade

by such authority before the said date in
conpliance with the requirenment of the High
Court under sub-section (4), as it stood before
the said date, shall be deemed to be an
application for revision under this section and
di sposed of accordingly.

(6-A) Where the Revising Authority or an

Addi tional Revising Authority has, before the
said date, allowed an application under sub-
section (1) or sub-section (3), as they stood

i medi ately before the said date, and such
authority has not made reference before the
said date, it shall, as soon as nmay be, nake
reference, to the H gh Court. Every such
reference, and every reference already nade

by such authority before the said date and
pendi ng before the H gh Court on the said
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date, shall be deemed to be an application for
revi sion under this section and di spose of
accordi ngly.

(7) Where an application under this section is
pendi ng, the Hi gh Court may, on an
application in that behalf, stay recovery of any
di sputed anount of tax, fee or penalty
payabl e, or refund of any anount due, under
the order sought to be revised

Provi ded that no order for the stay of
recovery of such disputed anmount shal

remain in force for nmore than thirty days

unl ess the applicant furnishes adequate
security to the satisfaction of the Assessing
Aut hority concer ned.

(8) The High Court shall, after hearing the
parties to the revision, decide the question of
| aw i nvolved therein, and where as a result of
such deci sion, the amount of tax, fee or
penalty i's required to be determ ned afresh,
the Hi gh Court may send a copy of the
decision to the Tribunal for fresh

determ nati on of the anount, and the

Tri bunal shall thereupon pass such orders as
are necessary to dispose of the case in
conformity with the said decision

(8-A) Al applications for revision or orders
passed under Section 10 in appeal s arising

out of the same cause of action in respect of
the same assessnent year shall be heard and
deci ded t oget her

Provi ded that where any one or nore of

such applications have been heard and

decided earlier, if the High Court, while
hearing the remai ning applications, considers
that the earlier decision my be a lega

i npedinment in giving relief in such remaining
application, it may recall such earlier

deci sions and may thereafter proceed to hear
and decide all the applications together

(9) The provisions of Section 5 of the
Limtation Act, 1963, shall, mutatis

nmut andi s, apply to every application, for

revi sion under this section

Expl anati on \026 For the purpose of this section
the expression "any person" includes the
Conmi ssi oner and the State CGovernnent."

The paraneters of exercising power under the said
provi si on were considered by this Court in Conm ssioner of
Sal es Tax, U. P. v. Kumaon Tractors & Mdtors (2002 (9) SCC
379). It was inter alia noted as follows:

" 8. X X X X X

It appears that the H gh Court ignored the

provi sions of Section 11 of the Trade Tax Act

which confers Iimted jurisdiction to interfere

with the order of the Tribunal only on the

qguestion of law, that too the said question of

law is required to be precisely stated and

fornmul ated. I nstead of deciding the question

of law, the H gh Court sinpliciter re-

appreci ated the evidence and i gnored the

mat eri al docunents mmi ntai ned and produced

by the assessee, that is, books of accounts,

bills and Form’'C submitted by it. In this view
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of the natter, the inpugned order cannot be
sust ai ned. "

Apart fromthe fact that the H gh Court proceeded on
erroneous prem ses to hold that rejection of accounts was only
on the ground of non-production of accounts at the tinme of
survey, the conclusions are al so not otherw se sustainable.
Sections 12 and 13 of the Act are relevant for the purpose.
They read as foll ows:
"12. Accounts to be naintai ned by deal ers.\027
(1) Every deal er including a deal er exenpted
fromtax on paynment of fee under any provision
of the Act, shall keep and maintain a true and
correct account show ng the value of the goods
sol d and bought by him and in case the
accounts maintained in the ordinary course do
not show the sane in an . intelligible form he
shall maintain true and correct jaccount in
such form as nmay be prescribed in this behalf
Provi ded that this section shall not apply
to such dealers as are not-liable to taxation
under this Act.
(2) A manufacturer liable to pay tax under
this Act shall, in addition to the accounts
referred to in sub-section (1), nmintain stock
books in respect of raw materials as well as the
products obtained at every stage of production
Provided that in the case of any class of
manuf acturers, the aggregate of whose
turnover, as referred to in Clauses (a) to (d) of
sub-section (2) of Section 3, in an assessment
year does not exceed five |akh rupees, the
Conmi ssioner, and in any other case the
State CGovernment, may relax the
requirements of this sub-section subject to
such conditions and restrictions ashe or it
may deemfit to specify.
(3) The accounts and the stock books required
to be maintai ned under sub-section (1) or sub-
section (2) shall be preserved by the deal er or
as the case may be, by the manufacturer for
such period as may be prescribed.™

"Section 13: Power to order production of
accounts and powers of entry and inspection
- (1) Any officer enpowered by the State
CGovernment in this behalf may, for the
purposes of this Act, require any dealer to
produce before himany book, docunent or
account relating to his business and may

i nspect, exam ne and copy, the sane and

make such enquiries fromthe dealer relating
to his business, as may be necessary:

Provi ded that books, documents and

accounts of a period nore than four years
prior to the assessnent year shall not be so
required, unless in any special case, for
reasons to be recorded, such officer considers
it necessary.

(2) Al books, docunents and accounts

mai nt ai ned by any dealer in the ordinary
course of his business, the goods in his
possession, and his place of business or
vehicl e shall be open to search and inspection
at all reasonable tines by such officers, as
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may be authorised by the State Governnent in
thi s behal f.

(3) If the officer authorized under sub-section
(2) has reasonabl e grounds for believing that
any dealer is trying to evade liability for tax or
ot her dues under this Act and that anything
necessary for the purpose of an investigation
into his liability may be found in any account,
regi ster or docunents, he nay seize such
account, register or docunent, as may be
necessary. The officer seizing the account,
regi ster or document shall forthwith grant a
recei pt for the sane and shall be bound to
return themto the deal er or the person from
whose custody they were seized, within a

peri od of ninety days fromthe date of such
seizure, after having such copies or extracts
taken therefromas may be consi dered
necessary; provided the deal er or the aforesaid
person gives a receipt in witing for the
account, register or docunent returned to

him The officer may, before returning the
account, register or docunent, affix his
signature and his official seal at one or nore
pl aces thereon, and in“such case the deal er or
the aforesaid person will be required to
mention in the receipt given by him -the
nunber of places where the signature and

seal of such officer have been affixed on each
account, register or docunent.

(3-A) Notwithstandi ng anyt hi ng contained in
sub-section (3), the officer seizing any
account, register or other docunment under

that subsection nmay for reasons to be

recorded by himin witing and with the prior
approval of the Comm ssioner, retain such
account, register or docunent for (such period
not extending beyond thirty days fromthe

date of conpletion of all the proceedi ngs
under this Act in respect of the years for

whi ch they are rel evant, as he deens
necessary.

(4) For the purposes of this section, the officer
aut hori sed thereunder may enter and search

any place of business or vehicle, or any other
bui | di ng or place where he has reason to
bel i eve that the deal er keeps or is, for the tine
bei ng, keepi ng, any books, registers,
docunents, accounts or goods relating to his
busi ness :

Provided that no residentia

accommodati on (not being a place of

busi ness-cumresi dence) shall be entered into,
i nspected or searched by such officer unless
specially authorised in this behalf by the
Conmi ssioner in witing.

(4-A) An officer authorised to act under sub-
section (2)\027

(i) shall have the power to seal the place of
busi ness or vehicle, or any box, almrah or

ot her receptacle found on such place of

busi ness or vehicle in which he has reason to
bel i eve that any account, register or other
docunents or goods are kept or contained, if
the owner or the person in occupation or
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i ncharge of such place of business or vehicle
or box, almrah or other receptacle | eaves the
pl ace or is not available or fails or refuses to
open it when called upon to do so;

(ii) where the owner or other person in
occupation or incharge of the place of

busi ness or vehicle or of the box, almrah or
ot her receptacle found on the place of

busi ness or vehicle is present but |eaves the
pl ace or after an opportunity having been
given to himto do so, fails to open, as the case
may be, such place of business or vehicle or
box, almrah or other receptacle, nay break
open the sanme and prepare a list of the goods
and documents found therein.

(4-B) [* * *]

(4-C) No person shall tamper with any sea

put under sub-section (4-A).

(5) Any officer enpowered under sub-section
(1) may require any person,\027

(a) who transports or holds in custody, for
delivery to or on behal f of any deal er, any
goods, to give any information likely to be in
hi s possession in respect of such goods or to
permt inspection thereof, as the case may be,
(b) who nmintains or has in his possession

any account, book or docunment relating to the
busi ness of a dealer, to produce such account,
book or docunent for inspection

(6) Every person transporting goods by any
public service notor vehicle or by any vesse
and every forwarding agent shall submt to
assessing authority of the area fromwhich the
goods are despatched, such returns, as may

be prescribed, of all goods transported or
forwarded him The Assessing Authority
concerned shall have the power to for and

exam ne the books of account or other
docunents in the possession of such
transporter or agent with a viewto verify the
correctness the returns submitted, and that
transporter or agent shall be bound furnish

t he books of account or other docunents,

when so call ed.

(7) The provisions of Sections 100 and 165 of
the Code of Crininal Procedure, 1973 shall

"as far as may be’, apply in relation to any
entry, search or inspection under this section
as they apply in relation any inspection or
search under the said Code.

Expl anati on.\ 027l n cal cul ati ng the period
specified in sub-section the period during,

whi ch proceedi ngs under this Act remain

stayed under the orders of any Court or
authority shall be excluded."

Power to order production of accounts and powers to

entry and inspection are provided in Section 13. An officer
enpowered by the State Governnment for the purpose of the

Act may require any dealer to produce before himany book
docunent of the business and may inspect and make such
enquiries fromthe dealer relating to his business as
necessary. Section 7(3) enmpowers the Assessing O ficer to
make an assessnment to the best of his judgment if no return
is submitted or return subnmitted by the assessee appears to
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himto be incorrect or inconplete.

As noted above, Section 12 mandates a dealer to keep

and nmaintain true and correct accounts. Cbviously, the

books of accounts are to be kept at the place of business. |If
they are not kept at the place of the business, the power of

i nspection in terms of Section 13 becones redundant. Sub-
section (4) of Section 13 enpowers the officer of the authority
to enter and search any place or any other building or place
where he has reason to believe that the deal er keeps or for the
time being keeps any docunments and accounts relating to his
busi ness.

The expression "place of business"” is defined in Section
2(c)(1). The definition i's an inclusive one and includes any
pl ace where a deal er keeps his books of accounts.

That bei ng so, non-production of the books of accounts

at the tine of survey is a factor which can be taken into
consi deration by the Assessing officer while exam ning the
return to find out whether the same is incorrect or inconplete.
Non- producti on of books of accounts at the time of

assessment does not take away the effect of non-production at
the time of survey. Such non-production is a relevant factor
whi ch can be consi dered by the Assessing O ficer while

consi deri ng whet her the books of accounts are to be accepted
as to have been maintained in the regul ar course of business.
It is incunmbent upon the assessee to offer plausible

expl anati on as to why they were not produced at the tine of
survey. The burden is on himto showas to why no adverse

i nference should be drawn.

Looked at from any angle, the order of the Hi gh Court is

i ndefensi ble and is set aside.

The appeal is allowed. No costs.




