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ACT:

El ection Dispute- Deposit for security for  costs-Dismssa
of El ection Petition for non-conpliance with rul es
t herefor--Appeal Miintainability-"" Trial ",  meaning of-
Recitals in deposit receipt -" On whose behalf ", meaning
of - Represent ati on of the People Act, 1951 (51 of 1951), ss.
90(3), 98, 99, 116-A 117,

HEADNOTE
Section 117 of the Representation of the People Act, 1951
provided: " The petitioner shall enclose with the petition a
Covernment Treasury receipt showing that a deposit of one
t housand rupees has been nmade by him..... in favour of the
Secretary to the Election Conmission-as security for the
costs of the petition.”

The respondent, who filed an el ection petition challenging
the wvalidity of the appellant’s election, deposited the
amount as required under s. 117 of the Act. |In the deposit
receipt, the words " Secretary to the El ection Comi ssion
were put in as against the nane of the person on whose
behal f noney was paid. The appellant contended that the
receipt in this formshowed that the nmoney had been paid by
the respondent acting for the
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Secretary to the Election Conmission and not by him in
favour of the latter, and that as the receipt was,
therefore, not interms O S. 117, the election petition
shoul d be dism ssed. The Tribunal accepted the appellant’s
contentions and dism ssed the election petition wunder the
provi sions of s. 90(3) of the Act.

Held, that the words " on whose behalf " in the deposit
receipt, in the context, nust nean " in whose favour " and
that the receipt was in full conpliance with s. 117 of the
Act .

Held, further, that the order passed by the Tribunal under
the powers contained ins. 90(3) O the Act dismssing the
el ection petition is an order under s. 98 and is appeal able
under s. 116A
The word " tria

ins. 98 of the Act neans the entire pro-
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ceeding before the Tribunal fromthe reference to it by the
El ecti on Conmmi ssion to the concl usion

Hari har Singh v. Singh Ganga Prasad, A l.R 1958 Pat. 287,
di sapproved.

Hari sh Chandra Bajpai v. Triloki Singh, [1957] S.C.R 370,
relied on.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 85 of
1959.
Appeal by special |eave fromthe judgnent and order dated
August 12, 1958, of the Punjab Hi gh Court in First Appea
Order No. 183 of 1957, arising out of the judgnent and order
dated Novenmber 8, 1957, of Shri Harbaksh Singh, Menber,
El ection Tribunal, Karnal, in Election Petition No. 249 of
1957.
Pur shottam Tricundas, J. B. Dadachanji, S. N. Andley and P
L. Vohra, for the appellant.
Ganpat Rai, for respondent No. 1.
Naunit Lal, for respondent No. 2.
1959. April 1. The Judgment of the Court was delivered by
SARKAR, J.-ID the 1957 General Elections the appellant was
declared elected to the Punjab Legislative Assenbly. The
respondent, G an Chand, filed an election petition for a
declaration that ' the appellant’s election was void. The
ot her respondent « in this appeal, presunabl y anot her
unsuccessful candidate at the election, had been made a
party to the petition but he never appeared-at any stage.

For brevity we will refer to the respondent G an Chand, as
the respondent,
518

The Election Tribunal before whomthe petition came up for
trial framed a number of issues and recorded evidence.  Wen
the case was ready for argument, the appellant made an
application to the Tribunal for ‘an order dismssing the
petition under s. 90(3) of the Representation of the People
Act, 1951, which is later set out, on the groundthat s. 117
of that Act had not been conplied wth. Section 117
requires that every election petition shall be accomnpanied
by a CGovernment Treasury recei pt show ng that a deposit  of
Rs. 1,000 had been made by the petitioner infavour of the
Secretary to the Election Comm ssion as security for the
costs of the petition. The appellant’s contention was~ that
the receipt enclosed with the petition was not, for ~reasons
which will be mentioned later, in terns of the section. The
respondent objected to the application being | entertained
because of the delay in filing it and also on the -ground
that it could not be decided w thout taking evidence. The
Tri bunal overrul ed the respondent’s objections and held on a
scrutiny of the receipt alone that it was not in terns of s.
117, and thereupon di smssed the election petition under the
powers conferred by s. 90 (3) wthout deciding the other
i ssues framed.

The respondent went up in appeal to the H gh Court of
Punj ab. It was there contended on behal f of the appellant
that no appeal lay froman order dismissing an election
petition for the reasons nmentioned in s. 96 (3) and that the
order of the Tribunal was in any event right. The Hi gh
Court held that an appeal lay to it and that the order
di smssing the petition was wong because the terms of s.
117 had been conplied with. The present appeal is against
this order of the Hi gh Court.

The first point that arises is whether an appeal lay to the
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H gh Court. The Act provides by s. 116A that an appear

shall lie fromevery order made by an Election Tribuna
under s. 98 or s. 99 to the High Court of the State in which
the Tribunal is situated. The appellant’s contention is
that the order of the Tribunal dismssing the petition had
not been nade under either of these sections. It is quite
clear that the
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Tribunal’s order had not been nmade under s. 99. The point
that arises is whether the order had been made under s. 98.
If it had not been nade under s. 98, an appeal would clearly
not lie. The appellant contends that it was not so nade but
had been made under s. 90 (3). These two sections are set
out bel ow

" Section 98.-Decision of the Tribunal.-At the conclusion of
the trial of an el ection petition the Tribunal shall nake an
or der -

(a) dismssing the election petition; or

(b) declaring theelection of all or any of the returned
candi dates to be void ; or

(c) declaring the election of all or any of the returned
candi dates to be void and the petitioner or any other
candi date to have been duly el ected;".

" Section-90--Procedure before the Tribunal. -

(3) The Tribunal shall dismss an election petition which
does not conply with the provisions of section 81, section
82 or section 117 notwithstanding that it has not been
di smissed by the Election Conm ssion under section 85."
Section 85 provides : -

" Section 85.-If the provisions of section 81 or section 82
or section 117 have not been conplied with, the  Election
Conmi ssion shall dismss the petition.”

It is first contended on behal f of the appellant that the
revisions of s. 85 and s. 90 (3) are substantially the sane
and the fact that no appeal has been provided against the
order made by the Election Comm ssion under s. 85 should be
taken as indicating that no appeal |aw against an order
under s. 90 (3). W are unable to agree with this 'view It
seens to us that whether an appeal [|ies against an order of
the Tribunal has to be decided by reference to s. 116A and
not by reference to the fact that a simlar order by the
El ecti on Comm ssion has not been made appealable.

It is next said that an order under s. 8 is by the terns of
the section, an order made at the conclusion of the trial of
an election petition while an order dismissing a petition
for any of the reasons nentioned in
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S. 90 (3) is an order nmde prior to the conmencenment of
such trial or at least prior toits conclusion. "It is /said
that the word " trial " in s. 98 neans that stage of the
trial where evidence is tendered and argunent s are

addressed. Therefore, it is contended, an order dism ssing
a petition under the powers contained in s.90(3) is not an
order under s. 98 and it is consequently not appeal abl e.

We see no justification for this view An order made under
the powers contained ins. 90(3) brings to an end the
proceedings arising out of a petition ; after it is made,
not hing nore remains for the Election Tribunal to try or do
in respect of that petition. Therefore, it would appear
that it is nade at the conclusion of the proceedings before
the Tribunal. It follows that such an order is nmade at the
conclusion of the trial by the Tribunal for, as wll be
presently seen, the sole duty of the Tribunal is to try the
petition; the proceeding before it is the trial before it.
For the same reason it would be inpossible to say that the
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order was nade before the comencenent of the trial of the
petition by the Tribunal. That would be entirely against
the whole schene of the Act which we now proceed to
consi der.

Chapter 11l of Part VI is beaded " Trial of Election
Petitions " It consists of ss. 86 to 107 and covers the
entire ground fromthe nonent an el ection petition cones to
an Election Tribunal till the final order of the Tribuna
termnating the proceeding arising out of the petition
before it. The first section, s. 86, provides that if the
El ection Commission does not think fit to dism ss under s.
85 the petition which has to be filed with it in the first
instance, it shall refer the petition " for trial to an
El ection Tribunal constituted by it for the pur pose.
Therefore it would seemthat the sole duty of an Election
Tribunal is to try an election petition referred to it. It
is an ad hoc body created under-s. 86 for this purpose only.
When it passes an order which closes the proceedings before
it arising out of an election petition, it rmust be deened to
have tried the petition and passed the order at the conclu-
sion of such trial. It would no'|ess be so when it
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decides a matter before it and there by brings t he
proceedings to a close on one of the several issues raised

and does not decide the other issues. In such a case it has
nade the order after trial of that issue for clearly it
cannot make an order on -any issue without trying it. It

has therefore nmade the order at the conclusion of the tria
held by it. And for this purpose, it nmakes no difference
that the issue triedis of thenature wusually called as
prelimnary issue or that the Tribunal does or ‘does not
consider it necessary to try the remaining issues.

The same conclusion also follows fromthe other provisions

of the said Chapter Il of the Act, some of which are
herei nafter nentioned. Section 86(4) gives the Election
Conmi ssion the power to fill a vacancy occurring in the
office of a menber of an Election Tribunal and upon the
vacancy being so filled up " the trial " of the petition
shall be <continued by the Tribunal as if the /person

appointed in the vacancy had been on the Tribunal from the
beginning. Since it is conceivable that a vacancy may occur
in the office of a menber of a Tribunal long before the
final hearing, that is to say the taking of the evidence and
the commencenent of the argunents, this section by providing
that wupon the vacancy being filled " the trial" of the
petition shall be continued nmust be taken as contenpl ating
the proceeding prior to the final hearing also as trial

Under s. 88 an Election Tribunal may in its discretion sit "
for any part of the trial at any place in the State in which

the election had taken place. Here again the entire
proceeding before the Tribunal fromthe referenceto it by
the Election Conmission till +the conclusion is bei ng
considered as the trial. Again under s. 89 the Election

Conmi ssion may at any stage withdraw a petition pending
before a Tribunal and transfer it " for trial to another

Tribunal " and " that Tribunal shall proceed with the tria
from the stage at which it was withdrawn " from the first
Tribunal. So here too the entire proceeding fromthe first
reference - to an Election Tribunal is being spoken of as
the trial. Hence the contention of the

66
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| earned counsel for the appellant that the trial nmentioned
in s. 98 is the stage in the proceedings in which evidence
is taken and argunents are heard, is unfounded. That word
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in the other sections in this part of the Act clearly neans
the entire proceeding before a Tribunal fromthe reference
to it by the Election Conmission to the conclusion. W find
no reason to give it a restricted nmeaning in s. 98.

Agai n, suppose in a case no evidence was necessary but the

petition was dismssed after hearing arguments only. That
would clearly be an order under s. 98. It would have been
passed at the conclusion of the trial. Howis that case

different fromone in which on argunents havi ng been heard,
the petition is dismssed under the powers contained in s.
90(3) ? oviously here also the order was nade -at the
conclusion of the trial. An order passed by the Tribuna
under the powers contained in s. 90(3) bringing the
proceeding to a close is, therefore, in our view an order
made under s. 98.

The | earned counsel for the appellant referred us to Harish
Chandra Bajpai v Triloki Singh (1) in support of his
contention that the order of the Tribunal with which we are
concerned in this case was not nade at the conclusion of the
trial. W _are unable to find anything. in that case to help
him There this Court was dealing with s. 90(2) of the Act
in which the word trial’ occurred. This Court observed that
the word trial’ standing by itself may be susceptible of two
nmeanings, that is, as referring to the final hearing of the
petition consisting of exam nation of wtnesses, filing
docunents and addressi ng argunents, and also as referring to
the entire proceedings before the Tribunal from the tine
that the petitionis transferred to it under s. 86 of the
Act until the pronouncerment of the award. It held that the
word | trial’ in the section neant the entire proceeding
before the Tribunal. This case therefore does not show that
the word | trial’ ins. 98 neant only the final hearing. On
the contrary it shows that in s. 90(2) which is one of the
sections in the Chapter of the Act with which we are
concer ned,

(1) [21957] S.C. R 370,
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the word ’'trial’ has been understood by this ‘Court as
referring to the entire Proceeding.. That, as we have said
earlier, is really a good reason for thinking-that ins. 98
the word ’'trial has the sane w der nmeaning and not the
narrow nmeani ng of which, the -word standing by itself may be
capabl e.

It also seens to us that s. 90(3) which purports to dea
with the " procedure before the Tribunal "~only states the
power of the Tribunal and s. 98 provides for the orders to
be made by it in exercise of that power. This view receives
support fromss. 103, 106 and s. 107 of the Act. Under s.
103, the Tribunal after it has made an order under s. 98 has
to send a copy of it to the Election Conmission and the
records of the case to the District Judge of the place where
it had been sitting. Under s. 106, after receipt of the
order of the Tribunal the El ection Comm ssion shall forward
copies of the order to the appropriate authority and to the
Speaker or Chairman of the House the el ection to which was
bei ng questioned by the petition. Section 107 provides that
every order nmade under s. 98 or s. 99 shall take effect as
soon as it is pronounced by the Tribunal. Now if the
contention of the appellant is right and an order dism ssing
a petition under the powers contained under s. 90(3) of the
Act is not an order under s. 98, such an order need not be
sent either to the Election Conmission or to the Speaker or
the Chairnman of the House concerned, neither would there be
any provision in the Act stating when the order is to have
effect, nor again any provision enabling the Election
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Tribunal, which is an ad hoc body, to dispose of the records
of the <case before it. There is no reason why the Act
should provide that a dismissal of an election petition on
the nmerits as it has been called, shall be dealt with by the
Act in one way while a dismissal on a prelimnary point
shall be dealt with differently when the practical result of
both kinds of dismssal is the same. W are unable to think
that the Act could have intended such a curious result.
Therefore again, it seems to us that an order in exercise of
the powers given by s. 90(3) is nade under s. 98.

We were also referred to K. Kamaraja Nadar v. Kunju
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Thevar (1) and the connected cases. There an objection
under s. 90(3) to an election petition simlar to that which
the appellant took in this case, was described as a
prelimnary objection and it was said that if it was not
decided first the result would be a full-fledged trial of
the election petition involving examnation of w tnesses.
It was therefore directed that the prelimnary point should
be decided first as that m ght save costs and harassnent to
the parties by making it possible to-avoid the trial of the
ot her issues. We are unable to hold that this judgnent
supports the view that an order made under the powers given
by s. 90(3) is not an order made at the conclusion of the
trial; the direction'to decide what has been called the
prelimnary objection, first does not |ead to t hat
concl usi on. The Court was not concerned with any question
as to when an order under the powers given by s. 90(3) could
be made. It was indicating a procedure best suited to the
interests of the parties on the facts of that case and not
| ayi ng down any rul e of |aw

The | ast argunment advanced was based on-s. 99. That section
says that at the tinme of naking an order under s. 98 the
Tri bunal shall also, where the petition contains a charge of
a corrupt practice having been conmtted, nmake an order
recording a finding whether or not such corrupt practice had
been commtted. It is said that if all orders/  of the
Tribunal dismissing an election petition were held to be
orders wunder s. 989 then,, where a petition contained a
charge of a corrupt practice and it was dism ssed under the
powers contained in s. 90(3) the Tribunal had further to
make a finding as to whether the comm ssion of a corrupt
practice had or had not been proved. It is contended that
such a position would be senseless for it would prevent the
Tribunal from ever disposing of an election petition
sunmmarily on a prelimnary ground. Therefore it is said

that all orders dismssing an election petition are not
orders under s. 98 and that supports the view that an order
under s. 90(3) is not an order under s. 98. W are not
i mpressed by this argunent. |f the proper construction of

s. 99 is that an election petition cannot be disnissed on a
prelimnary

(1) [21959] S.C. R 583.
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point raised under s. 90(3) where it contains charges  of
corrupt practices having been coonmitted, as the |earned
counsel for the appellant contends, that construction nust
have effect however senseless it may appear. Suppose an
election is sought to be avoided on the grounds, that the
returned candidate was not qualified or that one of the
nom nation papers had been inproperly rejected and al so on
the ground of corrupt practices having been conmitted by the
returned candidate, all of which are good grounds for
setting aside an election under s. 100 of the Act. In such
a case too, if the construction put upon s. 99 by the
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| earned counsel for the appellant is right, the Tribuna
cannot allow the petition on any one of the first two
grounds, which it could have done after a very sumary
trial, but nust proceed to decide the charges of corrupt
practice alleged. This can be said to be equally senseless
as where having dismssed a petition for non-conpliance with
s. 117 the Tribunal is made to record a finding on the
corrupt practices alleged. On the other hand, if it is not
sensel ess in the one case it is not senseless in the other
We do not therefore find nuch force in the argunment based on
an interpretation of s. 99 supposed to produce senseless
results.

Al  this cannot, in any event, supply a reason for holding
that an order which termnates the proceedings arising
before an Election Tribunal is not an order passed at the
conclusion of the trial when it was made for the reasons
mentioned in s. 90(3). W have earlier stated that the only
duty of the Tribunal is to try and decide an election
petition and the order on the prelimnary point may dispose
of that ‘petition. W nay also point out that under s. 99
(1) (b), the Tribunal at the time of naking an order under
s. 98 has also to make an order awarding costs and fixing
the ampunt thereof. ~1f an order authorised by s. 90(3) is
not an order under 's. 98 then, when dismssing a petition
under s. 90(3) the Tribunal would appear to have no
jurisdiction to make an order for costs. That can hardly
have been intended.

W therefore think that an order dism ssing a petition for
the reasons nmentioned in s. 90(3) is an order
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under s. 98 and is appealable under s. 116A In our
opi nion, the case of Harihar Singh v. Singh Ganga Prasad (1)
whi ch took the contrary view, was wongly decided.

As to the nerits of the appeal, we find no difficulty.
Under s. 117 of the Act the Treasury receipt has to show a
deposit of Rs. 1,000 in favour of the Secretary to the

El ection Conmi ssi on. There is no dispute t hat the
respondent deposited the required amount and enclosed a
deposit receipt wth his petition. The deposit receipt

filed by the respondent contained the following statenments
on which the appellant’s contention is based;-

1. By whom t ender ed- G an Chand
2. Nanme of the person onSecretary to
whose behal f noney the El ection

i s paid- Conmi ssi on

The contention is that the receipt in this formshowed that
the noney had been paid by the respondent acting for the
Secretary to the Election Commission and not. 'by him in
favour of the latter. W are wholly unable to read the
deposit receipt in that way. The second of the two entries
reproduced above is intended to indicate the person-in whose
favour the noney has been paid; 'on whose behalf’ here
clearly indicates in whose favour or for whose benefit. The
formof the receipt contains no other heading for indicating
the person in whose favour the noney was paid and of course
it was paid in favour of sonebody. That nakes it perfectly
clear that the words ' on whose behal f° nean in whose favour
It would be absurd to think that the respondent had paid the
nmoney into Treasury as security for the costs of the
election petition acting as the agent of the Secretary,
El ecti on Conmi ssion, which would be the position if we were
to accept the appellants contention

W feel Do doubt that the receipt was in full conpliance
with s. 117 of the Act.

In the result we dismiss this appeal with costs.
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Appeal dism ssed.
(1) A 1.R 1958 Pat. 287.
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