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PETI TI ONER:
STATE OF MAHARASHTRA

Vs.
RESPONDENT:
BANDU @ PRADI P PUNDALI K & ORS. ETC.
DATE OF JUDGVENT: 11/ 12/ 1997
BENCH:

G T. NANAVATI, G B. PATTANAI K

ACT:

HEADNOTE:

JUDGVENT:
THE 11TH DAY OF DECEMBER, 1997
Present:
Hon’ bl e M. Justice G T.Nanavati
Hon’ blle M. Justice G B. Pattanaik
UR Lalit and S.B.Wad, Sr.Adv., Manoj Wad, Ashish wad and
Ms. J.S. Wad, Advs. with themfor the appellant
| . G Shah and D. M Nargol kar, Advs. for the Respondents.
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
with Cl.A No. 1271 /1997
@SLP (Crl) No. 411/90
Nanavati, J.

SLP No. 411/ 90 : Leave grant ed. Hear d with
Crl. A No. 656/ 89.

This appeals arise out of the judgnent of the Bonbay
Hi gh Court in Crl.A No. 16/87. The Hi gh Court partly all owed
the appeal filed by the convicted Accused. Nos.8-10 fromthe
under Section 302 read wth 149 IPC to Section 304 Part |1
read with 149 IPC. Aggrieved by their acquittal, the State
has filed Crinminal Appeal No. 656/ 86.

The prosecution case was that on 30.486, sonetine
between 7.30 and 7.45 a.m while PW1 - Kamal and his father
PW?2 - Shravan were proceeding on their notor cycle to their
field and were passing by the house of Accused No.1l - Bandu
@Pradip, A 1 threwacid on them As a result, both of them
received, burn injuries. Therefore, i ndeed of them
proceeding to the field, they went to the police station and
| odged a conplaint against A. 1 and other accused who were
seen chasing themwth weapons. It is also the prosecution
case that soon thereafter A1 along with A2 to A 12 went to
the house of PW2 - Shrawan, entered his house, dragged his
two sons - Anil and Arvind out and beat them mercilessly.
Anil died and Arvind received serious injuries. PW 7-
Surinder was also assaulted and he had also received one
infjury on his ear. Part of his ear was cut conpletely. PW6
- Anbadas who had rushed to that place seeing the assault on
Anil and Arvind, was also beaten by those accused, He was
able to snatch away a sword from one of them and had wi el ded
the same in his self defence. On these allegations, the 12
accused were tried for the offence punishabl e under Sections
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147, 148, 302 read w th 149, 120B of the Indian Penal Code
and 25 of the Arms Act.

The trial <court did not find sufficient evidence
against A 7 and A 12 and therefore acquitted them Al other
were convicted under Section 148 and Sections 302, 307, 324
and 326 all read wth Section 149 IPC. They were, however,
acquitted for the offence punishabl e under Section 25 of the
Arms Act.

The High Court after reappreciating the evidence held
that the evidence of PW 4,56 and 7 was believable
notwi t hstanding certain infirmties in their evidence and
the finding recorded by the trial <court that all the
convi cted accused except . Accused No. 11 had forned an
unl awful assenbly and had assaul ted deceased - Anil, Arvind,
PW6 and PW7 in prosecution of their commpn object to beat
themwas proper. The Hi gh Court did not believe that the
conmon obj ect of the unlawful assenble was to cause death of
Anil or~ any other person and, therefore, held that Accused
Nos. 1-6 ~‘and Accused Nos. 8-10 should be convicted under
Section 304 Part Il |PC and not under Section 302 read with
146 I PC. ~The ~High Court did not - believe the evidence
regardi ng conspiracy and therefore acquitted all the accused
of the offence. They  were also acquitted of the charge of
having commtted the offence punishable under Section 307
read with 146 | PC.

M. Lalit - learned counsel, appearing for the accused
- appellants submitted that it was not proud beyond
reasonabl e doubt by the prosecutionthat the acid throw ng
incident was the first incident on that day and if that was
not the first incident then the genesis of ‘the whole
i nci dent becomes doubtful and this court” should hold that
the prosecution wtnesses have not given a true version as
regard the manner in which the incident started on that day.
W do not find any substance in this contention. Apart from
the evidence of PW. 1 and 2, we have the evidence of PW8 -
Arun on this point. He is an independent witness as it was
not even suggested that he was (in any way related to the
deceased to PW2 - Shravan. He has fully supported the
prosecution case that while PW. 1 and 2 were passing on a
motor cycle, A 1 had thrown acid on them and that thereafter
they were chased by some persons who were armed wth
weapons. Moreover, the evidence of PW.1 and 2 is -also
supported by the FIR which was | odged i mediately by PW1 at
8 Oclock. It is true that the formal FIR was registered at
9.30 aam but the evidence of the Investigation Oficer
shows that he had hinself proceeded to hospital and recorded
the conplaint of Kamal there. Thereafter, he had sent it to
the police station for registration where it was registered
at about 9.30 a.m PW1 had | odged the conpl aint i mediately
after receiving the injury and therefore there was no
possibility of any manipulation at the instance others. The
panchnama with respect to the place in front of the house of
A 1, also supports the version of PW1 and 2 that acid was
throwm from near the house of A 1.

If the incident of beating and not acid throw ng had
taken place first then PW 1 and 2, instead of rushing to
police station for |oading a conplaint in that behal f, would
not have thought it proper to go to their field. For these
reasons, we hold that the Hgh Court was right in holding
that acid throwing was the first incident.

It appears to us that the accused finding that their
attenpt had failed, failed, rushed to the house of PW 1 and
2 and attacked those who were found inside the house. The
evidence of PW 4,5,6, and 7 clearly establishes that the
accused went there arned with weapons, entered the house,
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dragged out Anil and Arvind, also tried to drag out Suri nder

and assaulted themthereafter. Surinder was successful in
running away fromthat place after receiving one blow He
stands corroborated by the find of blood stain in his

house. The defence of the accused was that Wile A 2, A 3,

and A4 were passing by the house of PW2 _ Shravan, the
deceased - Anil, Arvind and Surinder and others cane out of

their house armed with swords and attacked them As a result

of the cries raised by them A 8 cane to their rescue and
what ever injuries were caused to Anil and Arvind were caused
by A8 who had welded his sword in self defence. This
version, in our opinion, was rightly rejected by both the
courts below. As many as 28 injuries were caused to deceased
- Anil, 10 to PW4 - Arvind, 6 to PW6 - Anbadas and 1 to PW
7 - Swaran. Thus, in all 45 injuries were caused to those
persons. A.8 alone could not have caused so nany injuries to
them

It was next contended that the finding recorded by the
Hi gh Court that the accused had entered the house of PW2
and dragged Anil and Arvind out depends upon the testinony
of only interested w tnesses and therefore without
i ndependent corroboration their evidence should not have
been accept ed.

The inci dent had happened infront of the house of PW2.
No ot her expl anation was given by the accused as to why they
were found near the house of PW2 on that day at that tine.
The fact that 45 injuries were caused to April and others
goes to show that = many of them had gone with weapons.
Moreover, in views of ‘the earlier attenpt, which had failed,
it was quite likely or probable that they had rushed to that
place with a view to attack the other fan |y nenbers of PW
2. The Hi gh Court has considered the evidence of PW 4.5.6
and 7 very closely and all the infirmties which were
poi nted out to us have been considered by the Hi gh Court. On
proper appreciation of their evidence, the H gh Court found
it safe to hold that some of theaccused had entered the
house of PW2 and had dragged out Anil, Arvind and Suri nder
and thereafter all had beaten them W find that the view
taken by the High Court is reasonable and therefore it does
not call for any interference by this court: The appea
filed by themw || have to be di sm ssed.

As regards the comon object of the unlawful assenbly,
the view taken by the Hgh Court also appears to be
reasonable in view of the facts of their case.. Many had
attacked deceased Anil and Arvind and. therefore  many
injuries were found on their person. The prosecution
evi dence discloses that the accused came there in different
groups and from different directions. Wo specifically
attacked Anil is also not established. It was therefore not
possible to say with reasonable certainty that the comon
object of unlawful assenbly was to cause death of Anil or
any other person.

In view of there facts and circunstances of the case,
we hold that the viewtaken by the H gh Court is quite
reasonable, W, therefore, dismss the State’'s appeal

Consequently, Crl.A No. 411/90 is al so di snissed.




