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The accused-respondent was charged under Section 376 | PC
for having committed forcible sexual intercourse with the
prosecutrix, a girl of the age of the 5 years and 6 nonths,
on 29.10.1991 at about 6.30 p.m at Village Baru. On
trial, the |learned Sessions Judge found the accused guilty
and sentenced himto undergo rigorous inprisonnment for a
period of 10 years and to pay a fine of Rs.5, 000 and in
default of paynent of fine to undergo rigorous inprisonnent

for a further period of 6 months. = The amount of fine, if
realised, was directed to be paid to the nother of the
prosecutri Xx. The accused- respondent preferred an appeal

A Division Bench of the Hi gh Court has by judgnment dated
22.12.1995 allowed the appeal, set aside the conviction and
directed the accused-respondent to be released. Feel ing
aggri eved thereby, the State of H nmachal Pradesh has conme up
i n appeal by special |eave which has been granted.

PW is the mother of the prosecutrix. -~ Her husband had

expired a few years before the date of the incident. She
was resi di ng in t he famly house. However , her
father-in-law, her two brothers-in-law and she hersel f. had
separated in residence and they were |living in  three
separate portions of the house. PW has a son ~and two
daught ers. The prosecutrix is the youngest of the three
chil dren. The accused is brother of wife of PW.s

brother-in-law, i.e., jeth or her deceased husbands

br ot her. The accused, being a relation, was often visiting

the house. According to the prosecution on the date of the
incident, PW had gone to the fields for collecting grass.
Her son and the el der daughter had acconpani ed her. They
returned to hone at about 7 p.m PW, on her return, found
her youngest daughter lying below a cot on the lintel of the

house. Her salwar and shirt were having blood stains.
There was blood on the bed sheet and a towel lying on the
cot. She | ooked into the private parts of the victimchild

and found blood and inflammtion therein. On being asked,
the prosecutrix told the nmother, that when she was playing
the accused had commtted Bura Kaam (a sinful act) wth
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her. The nother PW told about the incident the next
norning to her parents-in-law and co-sister (i.e. husbands

brothers wife). The father of the accused was summoned and

was told of what the accused had done. The father of the
accused defended his son saying that he could not have
i ndul ged into such a wongful act. On the third day, in the
norning hours, when PW was going to police station, Ruldu
Ram PW9, a nenber of village Panchayat net her on way and
agreeing wth her advised PWM to | odge the report with the
pol i ce. The FIR of the incident was |odged in the norning
of 31.10.1991. An offence under Section 376 |IPC was
regi stered and the investigati on commenced.

On 31.10.1991 at 12.15 p.m Dr. Midita Gupta, PWb,
conducted nedico-|egal ~ exami nation of the prosecutrix and
found the follow ng injuries on her person

Local = Exam - No external injury. On retracting the
labia - ‘erythema seen. Hymen torn - irregular edges.
Posterior. vaginal wall tear about 0.5 cmin Iength. No
bl ood cl ot seen. No evidence of healing, no pus seen - fou

smel | .
Tenderness. No sperns were seen.

The observations noted by Dr. Midita Gupta were that
the prosecutrix had changed her clothes and taken a bath
al so on the next day of the incident.  The victimhad passed
urine and stool about one hour after the incident. There
was no external injury on-any part of the body of the
victim Dr. Mudita GQupta opined that possibility of
conmission of rape on the prosecutrix on 29.10.1991 could
not be rul ed out.

The accused was arrested on 31.10.1991 and subjected to
nmedi co-1 egal examination on  the sanme day. Dr. Jagdi sh
Gupta P.W6, who exam ned the accused, recorded the result
of his nedico-legal exam nation as under: -

The general behaviour of the patient was normal. The
mental condition was normal. Bath not taken for the | ast
five days. Urine passed many times. Passing notion
normal | y.

No stains were found on the body of the patient. d othing and
under - gar ment s.

No injury marks were present on genitals.
No venereal disease was found

On exanmi nation of genital, pubic hairs were present.

Penis normal, prepuse retracted, frenum nornal. Testi cl es
were normal. There were following injuries present on -his
person: -

Mul tiple contusions, some of themwere patterned on
back, buttocks posteronedi al aspect of thigh. Redish in
col our.

Dr. Jagdi sh Gupta opined that there was nothing to
suggest that the accused was not fit to perform sexua
i ntercourse

At the trial the prosecutrix appeared as PW and her
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not her was exam ned as PWL.. The prosecutrix was 8 years of
age at the tine of her exami nation. The Court conducted
prelimnary exam nation of the wi tness and observed that the
wi tness wunderstood the sanctity of oath and then proceeded
to examne her after admi nistering oath to her. She stated
that the accused was known to her as he was the brother of
her Mausi (Aunt) and was on visiting terns with her Maus
residing in her neighbourhood. On the date and at the tine
of the incident the accused cane to her house in the absence
of her mother or any other menber of the famly, untied the
string of her salwar and also untied the string of his
kachcha (underwear). Thereafter the accused put his organ
into her private part. The |earned Sessi ons Judge has noted
in the statenment of the witness that the w tness had
specifically stated that the accused had inserted his penis
into her private part and due to the act committed by the
accused blood had started oozing out of her. The accused
remai ned at the place of the incident for one or two mnutes
and thereafter disappeared. She had felt pain when the act
was commtted by the accused. The accused had nmde the
prosecutrix lie down onthe cot which was spread on the
lintel of the house. At that tinme the sun had set in and
darkness had started spreading. The nother returned to hone
at about 8 p.m when she narrated the incident to her
PW, the nother of the prosecutrix, has corroborated the
version of the victim

The doctors, 'who had exam ned the prosecutrix and the
accused respectively, appeared in the w tness box and stated
the results of the respective  nedico-legal examnations
conduct ed and observations made by them as noti ced
her ei nabove. Rul du Ram PW corroborated the version of
PW. Sm. Prem, co-sister of PW, appeared in the wtness
box as PW8 but she turned hostile and denied having any
know edge of the occurrence. The |earned Sessions 'Judge
found the prosecution story having been substantiated fully
by the prosecution evidence. He found the prosecutrix and
her nother truthful w tnesses and worthy of credence. The
version of the prosecutrix stood corroborated by the
testinmony of her nother and the latter testinmony stood
corroborated by the statenent of Ruldu Ram PW), the village
Panch and the FIR The | earned Sessions Judge al so found
that the nmedical testinmony corroborates the version of the
incident as given by the prosecutrix. The clothes of the
prosecutrix were bl ood-stained. The salwar which was~ worn
by the prosecutrix at the tinme of the incident and whi ch was
seized by the police was sent for chem cal exani nation.
According to the report of Chem cal Exam ner of State of
Punjab spermatozoa was detected on the salwar though not on
the shirt of the prosecutrix and underwear of the ~accused.
The Ilearned Sessions Judge convicted the accused and
sentenced himas stated herei nabove.

A perusal of the judgnment of the H gh Court shows that
delay in lodging the FIR, change in the description by PW
of the exact place where the prosecutrix was raped (i.e.
shifting of the scene of incident), and non-exanination of
two or three little girls who were playing with the
prosecutrix soon before the incident - are the factors,
whi ch have persuaded the | earned Judges of the High Court in
form ng an opinion that prosecution story was doubtful. The
| earned Judges have al so noted that the prosecutrixs hymen
could have been ruptured by a fall also and there was no
corresponding injury on the private parts of the accused
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which factors taken together rendered the prosecution story
doubt f ul .

Here it would be worthwhile to nmention that in his
statenment under Section 313 of the Cr.P.C the accused
deni ed the prosecution story and at the end of the statenent
stated that he was suffering fromnental disorder at the
time of the incident. Wile the learned Sessions Judge
found the plea raised by the accused of no significance, the
| earned Judges of the Hi gh Court have observed that in view
of the mental condition of the appellant who was suffering
from schi zophreni a before and after the occurrence there is
a reasonabl e doubt as regards one or nore of the ingredients
of the offence. |In support of such observation the High
Court has referred to the decision of this Court in
Dahyabhai Chhaganbhai Thakkar Vs. State of CGujarat - (1964)
2 C.L.Jd. 472.

We have heard the | earned counsel for the parties. Shri
Anil Soni, the |earned counsel appearing for the State of
H machal Pradesh has vehenently attacked the judgnent of the
H gh Court submitting that on the evidence available the
findings arrived at by the | earned Sessions Judge were not
liable to be interfered with and the judgnment of the High
Court verges on perversity. An entirely unnerited acquitta
and that too froma serious charge where an innocent girl of
tender years was raped by a distant relation of hers in her
own house has occasioned a gross failure of' justice and
therefore the judgnent of the High Court deserves to be set
aside, submitted the | earned Counsel for State.  Shri Shrish
Kumar M sra, the |learned counsel for the —respondent has
supported the judgnent of the H gh Court. ~Having carefully
consi dered the contendi ng subni ssions, we are of the opinion
that the appeal deserves to be allowed and the judgnent of
the Hi gh Court deserves to be set aside. W have given our
thoughtful consideration to the(subm ssion nade and have
i ndependent|ly appreciated the ‘evidence to satisfy our
judicial conscious. W deal with each of the reasonings
which have prevailed with the Hi gh Court in-doubting the
prosecution story.

Delay in |lodging the FIR cannot be used as a ritualistic
fornmula for doubting the prosecution case and di scardi ng the
same solely on the ground of delay in |odging the first
i nformati on report. Del ay has the effect of  putting the
Court in its guard to search if any explanation has been
offered for the delay, and if offered, whether it is
sati sfactory or not . | f the prosecution. fails to
satisfactorily explain the delay and there is possibility of
enbel lishnent in prosecution version on account ~-of such
delay, the delay would be fatal to the prosecution

However, if the delay is explained to the satisfaction of
the court, the delay cannot by itself be a ground for
di shelieving and discarding the entire prosecution case. In

the present case, PW__the nother of the prosecutrix is a
wi dow. The accused is a close relation of brother of late
husband of PW. PW obviously needed her fanily nmenbers
consisting of her in-laws to accompany her or at |east help
her in lodging the first information report at the police
station. The incident having occurred in a village, the
approach of the in-laws of PW displayed rusticity in first
calling upon the father of the accused and conplaining to
him of what his son had done. It remained an unpleasant
famly affair on the next day of the incident which was
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tried to be settled, if it could be, within the walls of

famly. That failed. It is thereafter only that the
conpl ai nant, the w dow worman, |eft all by herself and having
no male famly menber willing to acconpany her, proceeded

alone to police station. She was lent noral support by
Ruldu Ram the village Panch, whereupon the report of the
incident was |odged. The sequence of events soon follow ng
the crine and as described by the prosecution wtnesses
sounds quite natural and provides a satisfactory explanation
for the delay. It was found to be so by the |earned
Sessi ons Judge. The High Court has not |looked into the
expl anation offered and very superficially recorded a
finding of the delay having renmi ned unexpl ai ned and hence

fatal to the prosecution case. It is common know edge and
also judicially noted fact that incidents |ike rape, nore so
when the perpetrator of the crine happens to be a menber of
the famly or related therew th, involve the honour of the
famly ~and therefore there is a reluctance on the part of
the famly of the victimto report the matter to the police
and carry the sane to the court. A cool thought nay precede
| odgi ng of the FIR Such are the observations found to have
been made by this Court in State of Punjab Vs. Gurmit Singh
& Os., (1996) 2 SCC 384 and also in the case of Harpa
Singh (1981) SCC Crl”. 208. W are satisfied that the del ay
in making the FIR has been satisfactorily explained and
therefore does not cause any dent in the prosecution case.

According to ‘the High Court, the FIR states the
occurrence of rape to have taken place in the roomon the
first floor of the building but according to the statenent
of PWL as recorded in the Court, the rape was commtted on
the prosecutrix in the open on the lintel of the house thus,
according to the H gh Court, there was a doubt raised about
the place of the incident which-was an infirnmty in the
prosecution story. The roomand the lintel are situated
close to each other. PW is not-an eye-witness to the
i ncident. Wen she reached hone she found her daughter, the
victim of rape lying on the lintel of the house below the
cot . A perusal of the site plan shows the di stance between
the two places is insignficant. Mor eover, such mnor
i nconsi stency coming fromthe mouth of PW, who-is not _an
eye- witness, was of no significance and caused no infirmty
in the prosecution case when the overall narration of the
i nci dent given by her is found to be natural and
trustworthy. It is pertinent to note that PM was  only
corroborating the statenent of PW/, the young victimof rape
and the latters testinony was found to be very natural and
inspiring confidence by the | earned Sessions Judge who. had
recorded her statenent. The | earned Sessions . Judge had
hinsel f inspected the site of the incident and noted in his
inspection note inter alia that the other houses were
situated at a distance and anot her house situated nearest to
the house where incident had taken place was about 50 yards
awnay. The main road was at a distance of 100 or 150 yards
from the house as shown in the site plan and there was al so
a tree which blocked the vision to sonme extent fromthe main
road towards the first floor and roonms as shown in the site
plan on the first floor. Thus, the place of the incident
was secluded one and not visible from distance. Simlar
facts were deposed to by the investigating officer. The
| earned Sessions Judge had rightly noted in his judgment,
relying on the evidence adduced and the observati ons nade at
the time of spot inspection, that the roomand the linte
are situated near to each other and therefore the so-called
i nconsistency was inmmaterial and insignificant. The High
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Court was not right inignoring this finding of the tria
court or even ot herw se nmaki ng this i nsigni ficant
di screpancy, if at all it is a discrepancy, a mgjor |acuna
in the prosecution case. It is not so.

So far as non-exam nation of other wi tnesses and an
adverse inference drawn by the Hgh Court therefrom is
concerned, here again we find ourselves not persuaded to
subscribe to the view taken by the Hgh Court. The
prosecutrix PW has stated that soon before the incident she
was playing with three girl-children of the sane age as of
hers and they were present when the accused committed rape
on her. One of the girls picked up a broomand had tried to
scar away the accused by striking the broomon him Thi s
little friend of the victimhad also raised a hue and cry
but none fromthe nei ghbourhood cane to the spot. These
girls were none else than daughters of her uncle. Wat the
H gh Court has failed to see is that these girls were of
tender . age and could hardly be expected to describe the act
of forcible sexual intercourse conmitted by the accused on
PWr . Secondly, these girls would obviously be wunder the
influence of their parents.” W have already noted the
co-sister of PW turning hostile and not supporting the
prosecution version. How could these Ilittle girls be
expected to be away fromthe influence of their parents and
depose freely and truthfully in the Court? Non-exam nation
of a nmaterial witness is again not a mathematical fornula
for discarding the' weight of the testinony available on
record howsoever natural, trustworthy and convincing it nmay
be. The charge of withholding a material witness from the
Court levelled agai nst the prosecution should be exam ned in
the background of facts and circunstances of each case so as
to find whether the witnesses were available for. being
examined in the Court and were yet wthheld by the

prosecuti on. The Court has first to assess t he
trustworthiness of the evidence adduced and avail able on
record. If the Court finds the evidence adduced worthy of

being relied on then the testinony has to be accepted and
acted on though there nay be ot her wi tnesses avail able who
could also have been examned but were -not exanined.
However, if the available evi dence suffers from sone
infirmty or cannot be accepted in the absence of other
evi dence which tough avail able has been withheld from the
Court then the question of drawing an adverse inference
agai nst the prosecution for non- examnati on of such
witnesses may arise. It is now well-settled that conviction
for an of fence of rape can be based on the sole testinobny of
prosecutrix corroborated by nedical evidence and other
circunstances such as the report of chemical examination
etc. if the sane is found to be natural, trustworthy and
worth being relied on. |If the evidence of the prosecutrix

inspires confidence, it must be relied upon w thout seeking
corroboration of her statement in material particulars. |If
for some reason the court finds it difficult to place
inmplicit reliance on her testinmony, it nmay | ook for evidence
which my lend assurance to her testinony, short of
corroboration required in the case of an acconplice. The
testinmony of the prosecutrix nust be appreciated in the
background of the entire case and the trial court nust be
alive toits responsibility and be sensitive while dealing
with cases involving sexual nolestations. __ is the I|aw

declared in State of Punjab Vs. Qurmt Singh & Os. (1996)
2 SCC 384. [Also see State of Rajasthan Vs. N K -(2000)
5 SCC 30, State of H nach Pradesh Vs. Lekh Raj & Anr. -
(2000) 1 SCC 247, Madan Copal Kakkad Vs. Naval Dubey and
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Anr . - (1992) 3 SCC 204]. In the present case we are
clearly of the opinion that in view of the accused being a
relation of the in-laws of the nother of the prosecutrix and
the other young girls who are alleged to have been not
exam ned being fromthe famly of such in-laws, it is futile
to expect that such girls would have been allowed by their
parents to be exam ned as witnesses, and if allowed, could
have freely deposed to in the Court. The question of
drawing an adverse inference against the prosecution for
such non-exani nati on does not ari se.

The observations nade and noted by Dr. Mudita GQGupta
during nedico |egal examnation of PW clearly make out the
prosecutrix having been subjected to rape. The prosecutrix
has spoken of penetration in her statement. The di scovery
of spermatozoa in the private part of the victimis not a
must to establish penetration. There are several factors
which may negative the presence of spernmatozoa. [ See -
Nar ayananma Vs. State of Karnataka - (1994) 5 SCC 728].
Sl i ght est' _penetrati on of penis into vagi na without rupturing
the hynmen woul'd constitute rape. [See - Madan Gopal Kakkad
Vs. Naval Dubey - (1992) 3 SCC 204]. The suggestion made
in the cross exam nation of 'Dr. Midita Gupta that injury of
the nature found on hynmen of prosecutrix could be caused by

a fall does not/ lead us anywhere. Firstly, no such
suggestion was given to prosecutrix or her. nother during
cross exani nation, Secondly, why would the girl or her

not her inplicate the accused, charging himwi th rape, if the
injury was caused by a fall? There is nothing to draw such
an inference not even a suggestion, to be found on record.
Answer to the suggestion nade to Dr. Gupta cannot discredit
the prosecution case in the absence of any other material to

support the suggestion. So is the case with absence of
external marks of violence on the body of the victim In
case of «children who are incapable of offering any

resi stance external marks of violence may not be found.
(See Modis Medical Jurisprudence, 22nd Edn., p.502). It is

true that nmarks of external injury have not been 'found on
the person of the accused but that by itself does not negate
the prosecution case. Mddi has opined (see, Mdi ibid, page
509) that even in the case of a child victimbeing ravished
by a grown up person it is not necessary that there should
always be nmarks of injuries on the penis in such -cases.
Further, it is to be noted that about two days had el apsed
between the tinme of the incident and nedi cal exam nation of
the accused within which tinme nminor injuries, -even if
caused, m ght have heal ed.

Lastly, remmins the observation of the H gh  Court
regarding nmental state of the accused-respondent. The plea
taken by the accused was that he was suffering from sone
nmental disorder and not that he was insane at the tinme of
i nci dent . In his defence the accused examned Dr. R S.
Dal wal i a, DW2. He had exam ned the accused on 9.6.1992 on a
requisition nade by jail authorities for his psychiatric
exam nation. He was di agnosed to be a case of schizophrenia
and necessary treatnent was prescribed for him Before the
comencenment of trial the |earned Sessions Judge had also
held an enquiry under Section 329 of the Code of Crinina
Procedure to find out if the accused-respondent was fit and
capable to defend hinself. Vide order dated 24.6.1993 the
| earned Sessions Judge recorded a finding that the accused
was fit to nmake his defence and accordingly the trial was
proceeded ahead. The only provision of |law relevant to the
plea of the accused is Section 84 of the Indian Penal Code,
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1860 whi ch provides that nothing is an offence which is done
by a person who, at the time of doing it, by reason of
unsoundness of mnd, is incapable of knowi ng the nature of
the act, or that he is doing what is either wong or

contrary to |aw. Such is neither the plea nor evidence
adduced by the accused. |n Dahyabhais case (supra) relied
on by the High Court, this Court has held - when a plea of
legal insanity is set up, the Court has to consider whether

at the time of commission of the offence the accused, by
reason of unsoundness of mnind, was incapable of know ng the
nature of the act or that he was doing what was either wong
or contrary to |aw The crucial point of tine for
ascertaining the state of mnd of the accused is the tine
when the offence was commtted. Wether the accused was in
such a state of mind as to be entitled to the benefit of
Section 84 of the Penal Code can only be established from
the circumstances which preceded, attended and foll owed the
crime. The High Court has picked up and quoted another

passage from the judgnment dealing with burden of proof
according to which the burden of proof on the accused is no
hi gher than that which rests upon a party to civi

proceedings and it is sufficient if the evidence adduced by
the accused raises a reasonable doubt in the mnd of the
Court as regards -one or nore of the ingredients of the
offence including’ nens rea of the accused though not
establishing conclusively the plea of insanity at the tine
of comm ssion of the offence. W fail to -understand and
appreci ate how t he passage quoted by the Hi gh Court advanced
the plea of the accused or raised any doubt about his guilt.
On the contrary, the passage reproduced hereinabove fromthe
judgnent of this Court in Dahyabhais case (supra) supports

t he prosecuti on. In the case of Dahyabhai itself
want onness, vengeful nood or determ nation of the accused to
see that the victimdid not escape was held not sufficient
to prove that the accused was doing the act under sone
hal | uci nati on. The plea raised before and entertai ned by
the Hi gh Court, in the present case, was one of the accused
suffering from schizophrenia. Schizophreniais one of a
group of severe enotional disorders, usually of° psychotic
proportions, characterized by m sinterpretation and retreat

from reality, delusions, hal | uci nat i ons, anbi val ence,
i nappropriate affect, and w thdrawn, bizarre, or regressive
behavi or; Popul arly and erroneously call ed spl it
personality. [See - Medical- Legal Dictionary, Sloane-

Docland, p. 628]. W are not persuaded to hold even prinma
facie, on the material available on record, that the accused
was suffering fromunsoundness of mind and that too of a
nature which would have rendered hi mincapable of know ng
the nature of the act which he was doing or incapable of
di stingui shing between wong or right as per |aw. The
entire discussion by the High Court on this aspect of the
case was irrelevant and neani ngl ess. The | earned counse

for the respondent has very fairly not persisted in pressing
this plea before us.

In State of Punjab Vs. @Qurmt Singh & Os., (1996) 2
SCC 384, one of us, br. A'S. Anand, J. (as His Lordship

then was) has thus spoken for the court A rnurderer
destroys the physical body of his victim a rapist degrades
the very soul of the hel pl ess femal e. The courts,

therefore, shoulder a great responsibility while trying an
accused on charges of rape. They nust deal with such cases
with utnopst sensitivity. The courts should exanmine the
broader probabilities of a case and not get swayed by m nor
contradictions or insignificant di screpancies in t he
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statement of the prosecutrix, which are not of a fata
nature, to throw out an otherwise reliable prosecution
case. The approach adopted by the High Court runs into the
teeth of |law so stated and hence stands vitiated. For the
foregoing reasons we hold the judgment of the H gh Court
whol Iy unsustainable in law. W are unhesitatingly of the
opi nion that the Division Bench of the Hi gh Court ought not
to have interfered wth the well-reasoned, detailed and
wel | -articulated judgnment of the Sessions Court wherein we
find no infirmty. For the foregoing reasons the appeal is
al | owed. The judgnent of the High Court is set aside and
the judgment of the Sessions Court holding the accused
guilty of an offence punishabl e under Section 376 |IPC al ong
with the sentence passed is restored. The bail bonds of the
accused-respondent are cancelled. He shall be taken into
custody to serve out the sentence passed by the trial court.




