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THE 22ND DAY OF JULY, 1997
Present:

Hon’ blle M. Justice S. P. Bharucha
Hon’ bl e M. Justice V. N Khare
JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
S. P. BHARUCHA, J.

The assessee is in appeal against- an order  of the
Cust onms, Excise and Gold (Control) Appellate Tribunal

We set out the facts only insofar as they relate to the
three i ssues which are canvassed at the Bar

The assessee, a cigarette manufacturing conpany, was
i ssued a show cause notice on 26th August, 1983 in respect
of its Bonbay factory. A demand for excise duty in the sum
of Rs. 28.93 crores was raised for the period 1978 to 1983.
On 19th April, 1984 a second show cause notice was issued to
the assessee. It was in respect of its Baroda factory. It
related to period 1978 to 1983 and demanded Rs. 35.82 crores
by way of excise duty. On 2nd Septenber, 1985 a third show
cause notice was issued to the assessee which related to its
Bonbay and Baroda factories. It sought to make they assessee
and two of its job workers liable to excise duty in the sum
of Rs. 13.37 crores for the period 1st July, 1978 to 30th
June, 1980. The third show cause notice was issued by the
Deputy Director of Anti Evasion, Central Excise, New Del hi.

In 1984 the assessee filed a wit petition before the
H gh Court at Bonmbay challenging the first, show cause
notice. At subsequent stages the wit petition was anended
so that the second and third show cause notices were also
subjected to challenge. On 20th June, 1984 the H gh Court
permtted the Revenue to proceed with the adjudication of
the first show cause notice, but directed:

"The order signed by the concerned

officer as provided herein above

will not be comunicated to the

respondents nor wll be concerned

of ficer or any other officer of the

Exci se Depart ment inform the

respondents of the fact that the
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order has been passed and/or signed

by the concerned office."

On 18th June, 1991 the High Court noted that orders had
been passed in the adjudication proceedings and directed
that the seal ed cover in which the orders had been pl aced be
opened and the orders shown to |earned counsel for the
assessee and the Revenue; also, that the Revenue should
supply copies of the orders to the assessee’s advocates.
Only 21st  July, 1994 the H gh Court directed that the
assessee and/or the Revenue "may file appeal to the Tribuna
against the said orders within two nonths fromtoday..." and
"If the said appeal is filed by the petitioners or the
respondents, as the case nmmy be, the Tribunal to entertain
the said appeal on nerits without taking the objection of
[imtation."

On 29th May, 1992 the Central Board of Excise & Custons
made an order under the provisions of Section 35E(1) of the
Central Excise and Salt Act, 1944 directing the Comm ssi oner
(L & A as Collector of Central Excise to apply to the
Tri bunal for determ nation of the questions therein stated
whi ch arose out of the adjudication order dated 21st August,
1987 passed by the Director (L & A) on the three show cause
notices, heard and dealt wth together. The order of the
Central Board was endorsed, anongst others, to the Principa
Col  ector of Central Excise, New Del hi.

On 16th Septenber, 1994 the assessee filed appeals
before the Tribunal against the said adjudication order
insofar as it related to the first-and second show cause
noti ces, which was adverse to it.

On 14t h Decenber, 1995 an application for
clarification/directions was nmade by the Commssioner (L &
A), Custons and Central Excise, New Del hi to the Tribunal
The application stated that an appeal had been | odged by the
appl i cant against the said adjudication order on that day,
nanely, 18th Decenber, 1995. It stated that since a copy of
the Boards order under Section 3E(1) had not been endorsed
to the applicant, although there was a direction to file an
appeal, he did not have know edge of the direction until he
was i nfornmed by the Deputy Director (Investigations);
Directorate CGeneral, Anti Evasion, - New Del hi-by his letter
dated 7th Decenber, 1996. The application submtted that the
date of comunication of the Boards’ order should be taken
to be the date on which the applicant was inforned of it,
i.e., 7th Decenber, 1995; accordingly, the appeal that was
being filed should be taken on record and listed for hearing
on 14th Decenber 1995 along with the two appeals filed by
the assessee.

On 25th March, 1996 the tribunal passed the order. that
is under appeal. It referred to the orders of the H gh Court
and held that the elective date of the said adjudication
order was not the date on which it was originally signed but
the date on which the sealed envelope had been' opened
pursuant to the High Court’'s direction and the said
adj udi cation order showto counsel for the parties. The
contention that the Boards’ order had been passed beyond the
period stipulated in Section 35E was, therefore, negatived.
The Tribunal referred to the application nade to it by the
comm ssioner (L & A), New Delhi and accepted his case that
he cane to know of the Boards’ order only on or imrediately
after 7th Decenber, 1995. Accordingly, it held that the
Revenue’ s appeal against the said adjudication order was in
time. The Tribunal then noted the contention of the assessee
that the assessnent order had traversed beyond the scope of
the grounds contained in the first and second show cause
notices. The Tribunal saw no reason why the details
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regarding extra profit margin submitted in the third show
cause notice should not be looked into for the purpose of
the first and second show cause notices. It held that the
al l egations contained in the third show cause notice which
are rel evant and apposite to the period covered by first and
second show cause notices can be | ooked into for the purpose
of adjudication."

It is submtted on behalf of the assessee that the
Board's order, directing that an appeal should be filed by
the Revenue against the said adjudication order, was passed
after the expiry of the period specified in that behalf.
Secondly, that, in any event, the filing of the Revenue s
appeal was beyond tinme. Thirdly, that the Tribunal exceeded
its jurisdiction in ordering that the allegations contained
in the third show cause notice should be | ooked into for the
purpose of adjudication, on renmand, of the first and second
show cause noti ces.:

Section 35E(1) enpowers the Board to call for and
exam ne the record of any proceeding in which the Collector
of Central Excise, as an adjudicating authority, has passed
any decision —or order under the Act for the purpose of
satisfying itself as tothe legality and propriety thereof,
It can direct the Collector to apply to the Tribunal for
determ nation of such points as arise out of the decision of
order as are specified by the Board. Sub-section (3) of
Section 35E requires that no order shall be made under such
section (1) after the expiry of one year fromthe date of
the decision or order of the adjudicating authority.

The said adjudication order was made on 21st August,
1987. The Boards’ order_ was made on 29th May, 1992. Prima
facie, the Boards' order was well beyond the permtted tine.
The | earned Additional Solicitor General, appearing for the
Revenue, relied wupon the order of the Hi gh Court dated 20th
June, 1984 which required that the adjudication order should
not be communicated to the assessee but should be kept in a
seal ed envel ope. He submitted that it was in consonance with
the spirit of the order of the Hgh Court that 'the said
assessment order had not been looked at by the Board under
the provisions of Section 35E and that, therefore, the
period during which the said assessnent order remained in a
seal ed envel ope should not be taken into consideration; in
ot her words, that the said assessnent order should be deemned
to bear the date on which it was renpved fromthe seal ed
envel ope, i.e., 18th June, 1991, from which date the appea
was in tine.

The High Court’'s order dated 20th June, 1984 required
the Revenue not to comunicate to the assessee the said
assessment order. It inposed no restriction on. the
activities of the Revenue. That this is so is borne out by
the terms of the subsequent order of the Hi gh Court dated
18th June, 1991 in which the Revenue was directed to supply
copies of the said assessnent order to the assessee’s
advocates. The examination of the said assessment order by
the Board wunder section 35E of the Act was in no way
i nhi bited by any order of the Hi gh Court nor was the passing
of an order directed to the assessing authority hold that
the Boards’ order was passed after the period prescribed in
that behal f by Section 35E of the Act.

Thi s bri ngs us to t he application f or
clarification/direction nade by the Comm ssioner (L&A).
Custons and Central Excise, New Delhi to the Tribunal on
13th December, 1995. It stated, as aforesaid, that the
Revenue’s appeal should be entertai ned because the
Conmi ssioner (L & A), Custons and Central Excise, New Delh
had not been endorsed a copy of the Boards’ order and that
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he had been informed thereof only on 7th Decenber, 1995. The
Boards' order was endorsed to the Principal Collector,
Central Excise, New Delhi. The third show cause notice, in
respect of which the Revenue filed the appeal before the
Tri bunal, was issued by an officer in the Central Excise
Col l ectorate at New Del hi, The requirement of Section 35E
that the comunication or the Boards' order shoul d be nmade
was satisfied |ong before 7th Decenber, 1995. Consequently;
the Revenue’s appeal was filed long after the permssible
peri od of three nonths.

It is to be noted that the High Court by its order
dated 21st July, 1994, permtted the assessee and the
Revenue to file appeal s against the said adjudication order
within two nonths, but the Revenue did not take advantage
thereof and filed its appeal only on 13th Decenber, 1994.

The Tribunal found no legal difficulty in holding that
the allegations contained in the third show cause notice
shoul d /be | ooked i nto for the purpose of adjudication of the
first and second” show cause notices. W find great
di fficulty in wupholding the  Tribunal’s view. As we see it,
each show cause notice nust be limted to the case that is
made out therein by the Revenue. It is not wthin the
jurisdiction of the Tribunal to direct otherwi se; to do so
is to go beyond its purely adjudicatory function

The appeals are allowed to the extent aforestated. The
appeal filed by the Revenue before the Tribunal is held to
be beyond time and it shall not be entertained. The hearing
on remand of the ‘first and second show cause notices shal
proceed, but limted to the case made out in each on its own
nmerits.

No order as to costs.




