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ACT:

Post Ofices Act--WIfully detaining postal articles--The
meaning of the expression "wilful"-Mre negligence O in-
advertance not enough-Detention nust be for a purpose Post
of fices Act, 1898 (VI of 1898) s. 53.

HEADNOTE:

The appellant was a registration clerk in a post office. He
was prosecuted on the allegation that he committed theft of
a half of a ten rupee note contained in a registered |letter
along with a petition for exchanging it, for altering the
petition and for detaining the registered letter for a day
with the purpose of conmitting the theft and nmaking the
alteration. He was charged under Ss. 52, 53 and 54
respectively of the Post Ofices Act, 1898. The Sessions
Judges who tried the case found him not guilty of the
of fence under s. 52 but guilty under Ss. 53 and 55. On
appeal to the High Court he was found not to be gquilty of
the offence wunder s. 55; the conviction under s. 53 was
mai nt ai ned. Thereupon he appealed to this Court.

It was contended by the appellant before this Court that as-
sum ng that he detained the envel ope he cannot be said to
have detained it "wilfully", unless it is shown that he had
some purpose in doing it and since the purpose | alleged by
the prosecution has not been proved the appellant cannot be
said to have committed the of fence under s. 53.

Hel d: per K Subba Rao and K. C. Das Cupta, - JJ. A
review of the case law brings out clearly the 'guiding
principle that the meaning to be attached to the ‘words
"wilful” or ',wlfully" has to be ascertained on a close
exam nation of the scheme and nature of the legislation in
which the words appear and the context in which they are
used.

Re Young and Harston, 31 Ch. D. 174 Weeler v. New Merton
Board MIls, [1933] (2) K B. 669 United States of America v.
Harry Murdock, 78 Law, Ed. 689, Hudson . Oficia

Li qui dat or, Al.R 1929 AIl. 826, In re T. M K

CGovindarajulu Chetty, 1951 2 S.T.C. 27 and In re Jayaramm
Chettiar, |I.L.R 1949, Mad. 121 referred to.

(ii) A conparison of the various sections of the Act shows
that the legislature took a nore serious view of the offence
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of wilful detention of postal articles than any of the
of f ences in Ch. X and has, therefore, prescribed a

conparatively heavy punishment. Hence it is reasonable to
think that ins. 53 when the word "wilfully" was wused the
legislature also intended that the detention would be
puni shable only if made for some purpose.

(iii) The prosecution alleged in the present case that
the purpose was theft of the note but the existence of that
purpose has not been established and detention was not
del i berate and hence the appellant cannot be said to have
detained the article wilfully.

Per Raghubar Dayal, J. (dissenting)-

The | egislature where it intended to make the purpose behind
an act an ingredient expressly stated so, as for exanple in
s. 52. If the word "wilful" or "wilfully" is used in the
Act as

607

a synonym for an act done deliberately and for some purpose,
the expression wilful could have been used in the place of
"for any ‘purpose whatsoever".” This the legislature did not
do though-it used that in s. 53.

(ii) The mere act of detaining a postal article by any
person other than a postal officer is nade punishable wth
only fine under s, 67 and a higher punishment is provided
under s. 53 because the culprit is an officer of the post
of fice who has opportunities to detain the, postal articles
and who acts contrary to his duties.

(iii) The expressi on "wilful ly" in S. 53 means
"intentionally and deliberately” and not "accidently" or
"negligently".

(iv) Fromthe facts of the case it is proved that the appel -
lant deliberately detained the registered letter. Hi s

i ntention and deliberation were directed towards t he
detaining of the registered letter and to the non-forwarding

of it in due course wth the mail that day. Every
intentional and relevant act nmust be with some purpose or
obj ect. He, therefore obtained the letter wilfully and is

guilty of the offence under s. 53,

Taylor v. Vergette (861) 30 L.J. Ex. 400, Reg. ~ v. /Senior
(1899) 1 QB 283, Tanboli v. Geat India Peninsular Railway
Conpany, L.R 55 I.A 67, Weeler v. New Merton Board MIlIs
Ltd. [1933] 2 K B. 669, Hudson v. Oficial Liquidator,
Al.R, 1929 All. 826 and T. N. K Govindarajulu Chetty,
1951 S.T.C. Vol. 2, 26, referred to.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 202 of
1962. Appeal by special |eave fromthe Judgnent and /Order
dated August 1, 1962, of the Mysore High Court in_ Crinmina
Appeal No. 213 of 1961

W S. Barlingay and A. G Ratnaparkhi, for the appellant.
R Copal akri shnan and B. R G K. Achar, for the res-
pondent .

April 1, 1964. The Judgnent of SUBBA RAO and DAS GUPTA JJ.
was delivered by DAs GUPTA J. RACGHUBAR DAYAL J delivered a
di ssenting opi nion.

DAS GUPTA, J.-The appellant, who was a registration clerk in
the Haveri Post Ofice in the Mysore State, was tried by the
Sessions Judge, Dharwar, on charges under s. 52, s. 53 and
s. 55 of the Indian Post Office Act. The prosecution case
is that on the 18th Qctober 1955 a registered letter
containin half portion of a ten-rupee note and petition on
behal f of one Mippayyagonda asking for the said note to be
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exchanged for a fresh note was received at the Haveri Post
Ofice at 4.30 p.m fromthe Branch Post O fice at Kabbur
The appell ant who was a, registration clerk at Haveri at the
time, however, detained the registered envel ope instead of
608

despatching it that very day as he should have done. He
despatched it the next day. It was the prosecution case
that the appellant renoved the half portion of the ten-rupee
currency note frominside the envel ope and to cover up his
m sconduct made alterations in the petition contained in the
envelope and in the list of registered articles. Al this
was di scovered, it is said, when the Reserve Bank of India,
to which this envel ope was addressed nade enquiries in the
matter on finding that no note had been enclosed with the

petition. The appellant adnitted that the envelope was
received at the Haveri Post O fice on Cctober 18, 1955 and
also, that he didnot despatch it on that date. H's case

was that it was received at about 5.30 p.m on the 18th and
so it was too |late for despatch on that date but that he
despatched it duly on the 19th,

On a consideration of the evidence the Sessions Judge held
that the charge under s. 52 of the Indian Post O fice Act
for the theft of currency note and for secreting the
registered articles had not been established and acquitted
him of that charge. He, however, found it proved that the
appel l ant bad fraudulently altered the lists of registered
articles and thereby conmitted an of fence under s. 55 of the
I ndian Post Office Act. He also heldthat the appellant had
wilfully detained the envel ope and thus comritted an offence
under s. 53 of the Indian Post Ofice Act. ~He accordingly
convicted the appellant of the charges under Ss. 53 and 55
of the Indian Post Ofice Act and sentenced himto  undergo
two nonths’ inprisonnment on each charge. The sentences were
directed to run concurrently.

On appeal. the H gh Court of Mysore set aside the ap-
pellant’s conviction under s. 55 of the Indian Post Ofice
Act but rmaintained his conviction under s. 53, being of
opinion that while the wilful detention of the envel ope by
the appellant had been proved, the alleged alterations by
him in the list of registered articles -had not been
established. Against the Hi gh Court’s decision the present
appeal has been preferred by the appellant, Ranchandra
Nar asi mha Kul kar ni .

In support of the appeal it is contended by Dr. Barlingey
that as the allegations of theft of +the note or of
alterations in the |list of registered articles by the
appel  ant have not been established, the appellant nust be
held not to have commtted any of fence under s. 53 of the
I ndian Post Office Act. It is argued that assum ng that the
envel ope was detained by the appellant as all eged, he cannot
be said to have detained it ‘wilfully" unless it “is shown
that he bad sone purpose in doing it. But, the purpose
alleged by the prosecution was that he wanted to conmt
theft of the currency note, and to cover this up, to  make
alterations in the list of registered articles, these
pur poses have not been established. So, argues the |earned
Counsel , the detention of the envel ope should be held

609

to have been nade wi thout any purpose but only through

i nadvert ence or nmere carel essness. That woul d not
constitute, according to the |earned Counsel, a, wlful
det enti on.

The words "wilful" and "wilfully" are frequently wused in
many statutes and have come up for judicial consideration in
the courts of this country as also el sewhere. The neaning
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given to these words have differed in different contexts.
Sonetinmes, any intentional act has been held to be a wilful
act. (Re Young and Harston)(1). Often, it has been said
that the word wilful suggests bad conduct or action though
it does not necessarily connote blame. (Wweeler v. New
Merton Board MII1s)(2) Not infrequently the word has been
used to nmean that the act had been done with a bad purpose
or without justifiable excuse or stubbornly, obstinately or
perversely. (United States of Anerica v. Harry Mirdock) (3).
Sone decisions stress the requirenment of deliberation or
reckl ess disregard of the fact whether the act was or was
not in breach of duty in deciding whether it has been
wilful. (Hudson v. Oficial Liquidator(4); and Inre T.NK
CGovi ndarajulu Chetty)(5).  In the last nentioned case, viz.,
In re T.N. K Govindarajulu Chetty's case, the Madras Hi gh
Court held that a submission of a false return cannot be a
wi |l ful submissionunless the dealer has deliberately nade
the return wth the know edge that he was excluding a
taxabl e item though in alnost simlar circunstances another
Bench of the sane H gh Court took a different view and held
that even though when an assessee, under the inpression that
a particular itemis not taxable and, therefore, need be
excluded in the return, omts |lo make a nention, of it in
the return which he furnished with the full know edge of his
having commtted the sane, he has "wilfully" omtted it. (In
re Jayarama Chettiar) (6).

A review of these various decisions brings out clearly the
guiding principle  that the nmeaning to be attached to the
words " wlful” or "wilfully" has to be ascertained on a
cl ose exam nation of  the -scheme and nature of the
legislation in which the words appear and the context in
whi ch they are used.

Turning now, for this purpose, to the Indian Post  Ofice
Act, we notice that s.53 which nmakes punishable the wilful
detention or delay of a postal article by an officer of the
post office in one of the several =~ sections which create
of fences under this Act. There are 21 such sections, being
sections 49

(1)31 Ch. D. 174.

(2) 1933(2) K B. 669.

(3)78 Law E. 389

(4) Al.R 1929 All. 826.

(5)1951 2 S.T.C. 27.

(6) I.L.R 1949 Madras, 121

L/ P(D)I SCl - 20
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to 56 and 58 to 70, all in Chapter X of the Act. Sone of
these offences, viz., those under Ss. 49, 58, 59, 63, 64,
65, 66 and 67 are punishable only with fine. The offences
under Ss. 50, 51, 52, 53, 54, 55, 56, 60, 61, 62, 68 and 69
are nmade punishable also with inprisonnent. O these again
the offences under s. 53, are punishable with inprisonnent
whi ch, may extend to seven years; offences under Ss. 53, 54,
55, 56, 60, and 68 are punishable with inprisonnment which
may extend to two years; offences under Ss. 61 and 62 -are
puni shable with inprisonnment which nay extend to one year
while offences wunder Ss. 51 and 69 are punishable with
i mprisonnent which may extend to six nonths only. An
of f ence under s, 50 is punishable wth i mpri sonnment
extending to one nonth or with fine extending to Rs. 50/-.
This conparison clearly shows that the legislature took a
nore serious view of the offence of wilful detention of a
postal articles (s. 52) than of many other offences in this
Chapter. Delay in the conveyance or delivery of a nail bag
or other postal articles in the course of transm ssion by a
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person enployed to carry the sanme is made punishable wth
only a fine of Rs. 501- (s. 49). Wthdrawal fromduties of
of fice without perm ssion or without having given a nonth's
previous, notice in witing by a person enployed to carry or
deliver a mail bag or postal article is also made puni shabl e
only wth inprisonment extending to one nonth or with fine
extending to Rs. 501-. Mking of a false entry in the
register with intention to induce the belief that an article
has been delivered is nade punishable wth inprisonnent
extending to only six months or with fine extending to Rs.
100/ -. But WIlful, detention of a postal article is nade
puni shabl e with inprisonment extending to two years. |Is it
reasonable to thin that the |egislature would prescribe this
heavy puni shment for detention of a postal article which was
not deliberate and on purpose, while prescribing lighter
puni shment as nentioned above for the of fences under Ss. 49,
50 and 5 1. W do not think so. The very fact that this
conparatively heavy punishnent of two years’ inprisonnment
has been prescribed for wilful detention while lighter
puni shnment ~has been prescribed under Ss. 49, 50 and 51
justifies, in~ our opinion, the concclusion that the word
"wilful"™ was wused by the legislature to mean only such
detention which was deliberate and for sone purpose.

It is interesting to notice in this connection that in the,
precedi ng section 52 the |egislature after maki ng puni shabl e
the offence of theft of a postal article or of dishonest
m sappropriation of the same, also nade -punishable the
secretion, destruction or throwing away any postal article
if done "for any purpose whatsoever". It is, in our
opi nion, reasonable to think'that in s. 53 when the word
"wilfully" was used, the

611

| egislature also intended that the detention would be
puni shable only if nmade for some purpose:

Coining nowto the facts of the present case, we find that

the prosecution alleged a definite purpose, viz., the
purpose of theft of the contents of the envelope-as the
purpose with which the postal article was detained. The
exi stence of that purpose has not , however, been
est abl i shed. Not hi ng was suggested before us as to, what

ot her purpose the appellant could ’'have had in detaining the
article. There is, therefore, no escape fromthe concl usion
that the detention was not deliberate and on purpose, but as
a result of either inadvertence or carel essness or
negl i gence. So, the appellant cannot be said to  have
-detained or delayed the article "wilfully’.
Accordingly, we allowthe appeal, set aside the  order of
conviction and sentence passed by the H gh Court and order
that the appellant be acquitted of the charge agai nst him
RAGHUBAR DAYAL, J.-The mmin question to determine, in this
case, is what the expression "wilfully detains or delays’ in
s. 53 of the Indian Post Ofice Act, 1898 (Act VI of | 1898),
herei nafter called the Act, neans.
I do not agree that it means such detention which was
deliberate and for sonme purpose. | amof opinion that the
detention or delay would be "wilful’ if it was intentiona
and deliberate on the part of the officer of the post
office, as opposed to detention or delay -on account of
negl i gence or inadvertence. The word "wilful’ or "wilfully’
used in other enactnents have been construed by Court in
this manner. | nay refer 'to some of these cases.
In Taylor v. Vergette(l) 'wilful delay’ has been construed
,to nmean ’intional delay’.

"W fully’ means that the act is done

del i berately and intentionally, not by
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accident or inadvertence, but so that the mnd
of the person who does the act goes with it".
In Tanmboli v. Geat |ndian Peninsular Railway
Conpany(3) the Privy Council had to construe
the expression "wilful neglect’ in deternining

the responsibility of the rail way
admnistration or its servants and approved of
what was said by Lord Russel in Reg. V.
Seni or (2).

(1) (1861) 30 L.J. Ex. 400. (2) [1889] 1 QB. 283

290.

(3) L.LR 55 1.A 67=l.L.R 52 Bom 169.

L. P(D) LSCl --20(a)

612

In Wheeler v. New Merton Board MIIls, Ltd.(1) it was said: -
""WIful act” is plain English, and 1 can
entertain no doubt that the installing of this
machi ne wi t hout guard or fence for use in the

factory was a wilful act by some one. It was
anact, and it was intentional. It is true
that though~ "w lful” and ’'intentional’ are
synonynous. .. ... .. wilful’ is nore comonly

used in nodern speech of bad conduct or
actions than of good, though it does not
necessarily connote blane; but that is far
from supporting the strange contention that
wilful act in s. 29, sub-s. 1, nust be
confined to something done wth intent to
injure".

In Hudson v. Oificial Liquidator(2) 'wlful
default’ ~was construed and it was said at p

930:
"The adjective "wilful’ in”wlful ‘acts or
defaul ts’ has evidently  been used as a

description and not as a definition. The idea
i ntended to be conveyed is that the default is
occasi oned by the exercise of volition or as
the result of the non-exercise of will due to
supine indifference, although the defaulter
knew or was in a position to know that ' |oss or
harmwas likely to result. The word does not
necessarily suggest the —idea of nor a
turpi tude. W have also to elimnate the
elenents of accident or inadvertence -or
honest error of judgenment. The default nust
be the result of deliberation or intent or be
t he consequence of a reckless om ssi on
"W ful default’, therefore, is indicative of
sone msconduct in the transaction of business
or in the discharge of duty by omtting to do
sonmet hing either deliberately or by a reckl ess
disregard of the fact whether the ‘act or
om ssi on was or was not a breach of duty".
This view was accepted by the Madras Hi gh Court in T.NK
Govi ndarajulu Chetty, In re(3).
The words 'wilful’ and "wilfully have been used in the
various provisions of the Act do not lead to any different
interpretation of these words.
Section 6 of the Act provides, inter alia, that no officer
of the Post Ofice shall incur any liability by reason of
any loss, ms-delivery, delay or damage, unless he has
caused the sane fraudulently or by his wlful act or
defaul t.
(1)[1933] 2 K. B. 669. (2) A1.R 1929 All. 826-
(3) 1951 2. S. T.C 27.
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613
Section 48(c) provides that no suit or other |legal proceed-
ing shall be instituted against the Governnent or any

of ficer of the post office in respect of the payment of any
noney order being refused or delayed by, or on account of,
any accidental neglect, om ssion or mstake by, or on the
part of an Oficer of the post office, or for any other
cause whatsoever, other than the fraud or wlful act or
default such officer; and brings out effectively the
contradi stinction between wlful act or default of an
officer and an act done on account of accidental neglect,
om ssi on or m stake.

Section 49 to 70 provide for offences. Sections 49, 50 and
51 deal with of fences which are committed by persons who are
enployed to carry or deliver any mail bag or any posta

article, in course of transmission by post. They are thus
of fences by carriers of postal articles. They can be
conmmitted both by the officers of the postal departnent and
by others as well.  Such of the acts contenplated by those
sections " which can also fall under the other sections

exclusively applicable to officers of the post office, wll
naturally be dealt with under those sections. The persons
who will be dealt with under Ss. 49 to 51 or other sections
providing for lighter punishnents will be those who are not
officers of the postal departnent but are concerned in any
manner with the transm ssion of the post.

Clause (c) of s. 49 nakes puni shable the | oitering or naking
delay in the conveyance or delivery of any mail bag or
postal article, and thus enphasizes the necessity of pronpt
transport of postal articles.

Sections 52 to 66 provide for offences by officers of a post
of fice.

Section 52 provides punishnment for~ conmitting theft or
di shonestly misappropriating in respect of or, for any
pur pose whatsoever, secreting, destroying or throwi ng away
any postal article in the course of ‘transm ssion by post or
anything contained therein. The offence is punishable wth
i mprisonnent upto seven years and - also with fine.  This is
the nost serious offence.

It is to be noted for our purpose that the secreting, des-
troying or throwi ng away of the postal article for any pur-
pose whatsoever is an offence. An act done with a purpose
must be a deliberate act and a, deliberate act nust al'so be
one done with sonme purpose. The legislature, where it
i ntended to make the purpose behind an act an ingredient of
the offence, expressly stated so. |[If the word "wi lful’ or
"wilfully is used in the Act as a synonym for an act done
del i berately and for sone purpose, the expression 'wlfully’
could have been wused in the place of ’'for ‘any purpose

what soever’ . This, however, the legislature did not do,
though it used that word in the very next section, ‘viz., s.
53 whi ch reads:

614

. L5

"Whoever, being an officer of the Post Office, contrary to
his duty, opens, or causes or suffers to be opened, any
postal article in course of transmission by post, or
wilfully detains or delayed or causes or suffers to be
detained or delayed, any such postal article, shall be
puni shabl e with inmprisonment for a termwhich my extend to
two years, or with fine or with both:

Provided that nothing in this section shall extend to the
openi ng, detaining or delaying of any postal article under
the authority of this Act or in obedience to the order in
witing of the Central Governnent or the direction of a
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conpetent Court".
Sections 54, 55 and 56 nmmke certain acts done fraudulently,
knowi ngly or with intent, punishable with inprisonment upto
two years or fine. Section 55 nmakes the fraudulent altering
or secreting or destroying of a docunent which an officer of
the post office is entrusted with keeping, punishable wth
i mprisonment upto two years and with fine. This act is con-
sidered |ess heinous than that of secreting, destroying or
throwing away of any postal article in the course of
transm ssi on by post, for any purpose what soever.
Section 66(1) nmakes the master of a ship who, in certian
circunstances, knowingly has in his baggage or in his
possession or custody, —any postal article wthin the
exclusive privilege conferred on the Central Governnment by
s. 4, punishable with fine which my extend to Rs. 50/- for
every such postal article. Here a certain act comitted
knowi ngly is nmade an offence. Sub-s. (2) of s. 66 makes the
detention  of any postal article, after a demand for it has
been nmde by an -officer of the post office, punishable.
Here, the nmere detention after a denand is nade pena
irrespective of the intention or- purpose behind such
detenti on.
Section 67 makes the detention of nmails or any posta
article in the course of transm ssion by post by anyone
except under the/various circunstances nentioned in the
section, in offence. / Here again, nere detention is nmade an
of fence irrespective of the circunstances in which it 1is
made, excepting for reasons nmentioned in the section
iteself.
Section 68 reads:

"Whoever, fraudulently retains, or wlfully

secretes or nakes away with,  or ‘keeps or

detai ns, or when required by an officer of the

post office, neglects or refuses to  deliver

up, any postal article in

615

course of transmi ssion by post which ought to

have been delivered to any other person, or a

mail bag containing a postal, article, shal
be punishable with inprisonment for “a term
which may extend to two years, and shall also

be puni shable with fine".
It is to be noticed that "wilfully secreting any posta
article in the course of transm ssion by post is an  offence
under this section. A comparison with the provisions of s.
52 of the Act indicates that the |egislature nmust have used
the expresssions "wilfully’ and ’'for any purpose whatsoever’
in different senses.
maliciously with intent to injure any person, offences.
"W fully" here is used as sonething di stinct from
"maliciously’ and is, further used in addition to the
expression ’'with intent to injure any person’, that is to
say, the particular purpose or intent is -in ingredient of
the offence in addition to "wilfully’.
Sections 6 and 48(c) provide that an officer of a post
office would be liable for the loss, msdelivery, delay or
of danage to any postal article in the course of
transm ssion or for the delay in the payment of a npney
order, only when this happens as a result of his wilful act
or default. The person suffering from such msdelivery
etc., has no claimagainst the officer of the post office if
that thing has been the result of something which could not
be said to be the wilful act or default of a postal officer
It is no concern of the addressee or recipient of an article
in transit by post that the wilful act or default of the
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postal officer was with a certain purpose or not and whet her
that officer succeeded in that purpose or not. :Vie should
be successful in his claimif the postal officer has
deliberately not acted in the manner he is required to act
tinder the Act or the rules franed thereunder or if he has
deliberately acted in violation of the duties entrusted to
him |In either case, the act of the officer concerned woul d
be wlful inasmuch as he would act intentionally in
violation of his duty or in a manner in which he is not to
act and not accidently or inadvertently.

The provision of s.53 of the Act require that the office
wilfully detains’ the postal article and that the act of
detention be contrary to his duty prescribed by or under the
Act . Section 21(2)(c) enpowers the Central Governnent to
make rules providing for the detention and disposal of
articles in course of transmission by post in certain
ci rcumst ances. Sections 22(1), 23, 26. 27B and 37(2)
provide for the circunstances in which postal articles can

be detained or delayed. It is not necessary to detail those
ci rcunst ances. The clause 'contrary to his duty’ governs
both the act of opening

616

of the Postal article and to the act of detaining it. The

first necessary ingredient of the offence under s. 53 is
that the postal officer should act contrary to his duty.
Such an act, however, can take place by accident or
negl i gence also, without the officer’ s knowing it or even
giving any thou-]it to it and therefore w thout hi s
exercising his wll in that matter. The | egislature,
therefore, felt that accidental or negligent acts be not
made of fences and that detention of the postal article, even
if it be contrary to duty, be protected and that only such
detention of the articles be nade punishable which be
commtted wilfully, i.e., when the officer applied his mnind
towards the act and has committed it deliberately with the
intention of conmtting it.

The nere act of detaining mails or postal articles’/ by any
person other than a postal officer is nade punishable only
with fine under s. 67 of the Act.  This indicates that the
puni shment under s. 53 is severe because the culprit is an
officer of the post office who has opportunitiesto detain
the postal article and who acts contrary to his duty.

The proviso to s. 53 refers to cases which would have cone
within the main provisions, and provides that the nmin
provi sions do not extend to the opening, detaining or delay-
ing of any postal article under the authority of the Act or
in obedience to the order in witing of the Centra
CGovernment or the direction of a conpetent Court. Such acts
woul d be wundoubtedly deliberate and without any crimna

pur pose.
The use of the expression 'for any purpose whatsoever’ in s.
52 is no guide to construe the word "wilfully in s. 53. It

appears to have been used in s. 52 in contradistinction to
the mens rea necessary for the comm ssion of the offence of
theft or of dishonest msappropriation. |Its use mnmkes it
clear that the act of secreting, destroying or throw ng away
of the postal article will be punishable if with a purpose,
what ever that may have been

I, therefore, construe "wilfully’ in s. 53 to nean 'inten-
tionally and deliberately and not accidently or negligently
and hold that the appellant has been rightly convicted of
the of fence under that section

I amfurther of opinion that even if the expression ’'wl-
fully detains’ in s. 53 of the Act nmeans a detention delibe-
rate and for sone purpose, the appellant is not entitled to
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an acquittal on the findings the Courts have arrived at.

The appellant, in ordinary course of business, would have
forwarded the registered letter by the mail on October 18,
1955 when it had been received at the usual hour and the ap-
pellant’s contention that it was received after the despatch
617

of the mil has not been accepted. It follows that the
appel | ant deliberately detained the registered letter. The
intention and deliberation was directed t owar ds t he
detaining of the registered letter and to the non-forwarding
of it in due course Wth the mail that day. Every
i ntentional and deliberate act nust be with sone purpose or

object. It may be that in sone cases the object be achieved
by the nmere doing of the act intended, that is to say, the
object was just the doing of that act. 1In other cases, an
act may be done wth sone further object also. The

appel  ant’ s purpose behind his intentional act of detaining
the registered letter must have been to renpve what he m ght
have suspected theletter to contain. |If he did not have
any such ‘object, he could not have any reason to depart from
his duty and detain the letter instead of sending it by the
next mail in the ordinary course of his duties. Hs act,
therefore, in detaining the'letter, anbunted to his detain-
ing it wilfully.
that he hinself /opened the letter, tenpered wth its
contents, and renoved the half currency note, facts which
have been proved to have been conmmitted by sonmeone, does not
nmean that his detaining the letter was not on purpose.
A person may do an act with a certain purpose and yet may
not succeed in his purpose. Even if he succeeds it may not
be possible for any other person to establish that he did
that act for that purpose and did succeed in achieving that
pur pose.
I would, therefore, disniss the appeal

ORDER BY COURT
In accordance with the majority opinion, the appeal is,
al l oned, the order of conviction and sentence set aside and
the appellant ordered to be acquitted of the charge against
hi m

Appeal al | owed.
618




