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Cl TATI ON:
1974 AIR 292 1974 SCR (2) 477
1974 SCC (3) 653

ACT:
Practice and Procedure Crimnal trial--Case with a commna
backgr ound- Assessnent of evi dence.

HEADNOTE
A riot which was alleged to have  a conmunal  background
resulted in the death of a ~person. The trial court

convicted the appellant and sonme others under s. . 302 read
with s. 149, |.P.C. The High Court, in appeal, convicted
only the appellant under s. 3020. The High Court, while
di scarding the case of unlawful assenbly as set up ' by the
prosecution held the appellant guilty of nurder only because
the appellant was found lying injured near the scene of
occurrence and had pl eaded that he was attacked by a group
of menbers of the Muslim comunity.

Al'lowi ng the appeal to this Court,

HELD : The High Court had not given due inportance to the
fact that the appellant had serious injuries on ~his body.
The High Court dism ssed his statenent that he had only a
stick with himw thout examning the credibility of his ver-
sion which was supported by the fact that only a stick was
found near him while the only injury on the deceased was
caused by a sharp edged weapon. It is not uncommon-in cases
of a commnal nature to find witnesses coming forward to
depose falsely about an attack by a person who is believed
to be guilty, and, partisan w tnesses nmay depose fal sely out
of a mistaken or msplaced sense of group loyalty. In the
present case, the participation of the appellant- in the
occurrence m ght have seenmed to the witnesses to have been
establ i shed by his having been found |ying near the scene of
occurrence in an injured condition. This may be enough to
convince unsophisticated persons of his conplicity in the
nmurder, but a court of justice has to sift and anal yse the
evidence very carefully, particularly in a case wth a
comunal background, to determi ne whether the case against
the accused is established beyond reasonabl e doubt. [479E-F;
480B- D)

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 151 of
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1970.

Appeal by Special Leave fromthe judgnment and order dated
the 25th March 1970 of the Gujarat High Court at Ahnedabad
in Crimnal Appeal No. 517 of 1969.

N. P. Maheshwari, for the appellant.

S. N. Anand, M N Shroff and S. P. Nayar, for the
respondent.

The Judgrment of the Court was delivered by

BEG J.-The appellant, Ahir Bhagu Jetha, is one of the 18
persons charged wth the Ofence of rioting, armed wth
deadl y weapons, on, 28th of June, 1968 ' at about 7 30 p. m
at the village Kunbharia in the State of Cujarat. Thi s
riot, which was alleGed to have a comrunal background, was
said to have resulted in sinple injuries to severa
persons, grievous injuries to others, and the death of
Lal mamad Murvaji .

The Sessions Judge of Kutch, who tried the case, acquitted 9
accused persons and convicted the rest of various offences
said to have been committed in the course of the riot. Qut
of those, six accused persons, including the appellant, were
convi ct ed-under Section 302,

5--602 Sup.Cl/74

478

I.P.C. read wth /'s. 149, 1. P. C. . and sentenced to
i mprisonment for life: On an appeal to the H gh Court of
CGuj ar at , the whole story of riot, as  set up, was
di shel i eved. Seven convi cted persons were acquitted. The
appel l ant alone was convicted under-s. 302, I. P. C  and
sentenced to life inprisonment. ~ Anot her accused, who did
not appeal, and who was convicted under s. 324, 1. P. C

only and sentenced to 9 nonths rigorous inprisonment and to
pay a fine of Rs. 300/is not before us. =~ W are, therefore,
concerned only wth the case agai nst Bhagu Jetha who has
been convicted by the H gh Court for an offence punishable
under s. 302, I|I. P. C, ‘although he was charged and
convi cted of an of fence punishable under s. 302 I.P.C.  only
with the aid of s. 149 1. P. C. As the charge for rioting
failed, he was not and could not be convicted with the aid
of s. 149 1. P. C. No separate charge was franed under s.
302 |I. P. C simpliciter. W need not consider the effect
of the omission inthis case as we are satisfied, for
reasons given bel ow, that the appeal nust be allowed on- a
bare exam nation of allegations and evidence in the case.
The two groups, between which tension existed, prior to the
occurrence, consisted of Ahirs, who are Hindu, ~and Samas,
who are Muslins, over the taking out of "tazia" processions
during Mhurrum On the day of occurrence, Bhuraii Ravi
and Ranaji Viraji, of the Samas comunity, were said to be
sitting at the trance of the Samas locality when Govan
Mandam an Ahir, objected to it on the ground that/ Ahir
womenfol k had to pass that way for fetching water - Bhuraj
and Ranaji were alleged to have expostul ated and said that
they were doing no wong in sitting outside in their own
locality and that the Ahir ladies are like their own sisters

and daughters to them It is said that the deceased
Lal manad then appeared at the scene and took the side of
Bhuraji and Ranaji. Thereupon, Govan Mandan (acquitted) is
alleged to have dragged Lal mamad towards a dunghill. At

that tine, a nunber of Ahirs are said to have collected and
fall en upon Lal mamad, who was thus said to have been done to

deat h. It was also alleged that Ahirs threw stones at
nenbers of the Samas community, as a result of which Bhuraji
and Ranaji were injured. One Nandaji, who is said to have
tried to save Lalmamad, is also alleged to have been

i njured. Shrimati Janmbai, P. W 8., the wife of Nandaji,
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who is alleged |o have cone to the scene of occurrence and
covered her husband, was also injured An F.1.R was | odged
at noon on 29-6-68 by a cousin of Lalnmanad who alleged
having seen the attack on Lal mamad and to have been near
Lal manad (deceased) when he was actually struck by the

appellant by a Dharia. Inthis F.1.R only four accused
per sons, including the appellant, are nmentioned, and
Lal manad, Ranaji and Nandaji, are shown to have been
i njured. No injuries on the person of the appellant were
nment i oned.

The Hi gh Court, in the course of a fairly elaborate

judgrment, canme to the conclusion that the origin of the
i ncident set up, intended to suggest that the Ahirs picked
up a quarrel deliberately by saying that their wonmen folk
were to take water fromthe Samas locality, was npst
i mprobable in view of the previous tension and division of

t he vill age into Ahir and Samas conpartnentalised
localities. 1t pointed out that no quarrel over the taking
of water fromany well or

479

pond from the Sanas |ocality by Ahir wonen folk had ever
bef ore taken place. It also cane to the conclusion that the
story that the Lal manad was dragged 50 feet by the Ahirs
before he was assaulted and killed ~was untrue. The

postrmortemreport shows that there were no marks of dragging
on the body of Lalmanmad. No clothing of the deceased was
proved to be torn. It pointed out that all the prosecution
wi t nesses spoke of ‘an attack upon the deceased Lal namad
begun by a heavy blow on the head given by Megha Bhima
(acquitted accused person) with-a Lathi which had an iron
ring attached to it. This version was belied by the only
infjury with a sharpedged weapon found on  the body of
Lal manad (deceased). The serious injuries of the appellant,
who was al so found Iying on the road, could not be explai ned
by the prosecution version. It was also found that a 'stick
and not a Dhariya was found |ying beside the appellant. No
one spoke of the Dhariya, alleged to have been used by the
appel | ant, havi ng been taken away fromthe scene by anybody.
Therefore, the whole story of an attack by the appellant on
Lal manad, deceased, with a Dhariya, either in-the course of
the riot or after it, becane nost inprobable.

The Hi gh Court, while discarding the case of an unlawfu

assenbly, as set up by the evidence of the prosecution
wi tnesses, had held the appellant guilty of —murdering
Lal manad only because the appellant was undoubtedly found
lying injured on the spot and had pleaded that ~he was
attacked because he had objected to the beating of a boy
naned Duda Pachan by a group of menbers of the Sanas
conmunity approaching wth Dhariya, spears, sticks, and
axes. The Hi gh Court had found that the appellant had
serious injuries on his body. W think that the High Court
had not given due inportance to this fact and had disnissed
the statement of the appellant that he had only a stick with
him wthout examining the credibility of this version
supported by the fact that only a stick was found |ying near
the appell ant who was so badly injured that he could not get

up.
There was only one injury found on the body of Lalnmamad. It
was described as follows by Dr. D. A Joshi, who also

performed the postnortem exam nation
"There was only one injury on the neck
mentioned in the colum No. 7. The nustoid
bone was not fractured. The wound was 9" |ong
4" broad and 3" in depth. The place where the
i npact of the weapon woul d take place will be
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deeper. The depth of the wound 3" shown by ne
is the maxi mum depth which | found and it was
at the back of the neck. The breadth of the
injuries does not depend upon the breadth of
the Dhariya.. The width is correlative wth
the depth of the wound. | was not sent any
weapon. The wound is al so possible by an axe
having a blade 9" or less, and it depends on
injury of the weapon fromthe back side of the
neck wupto the chest. The wound started from
the mddle of the back of neck. There was no
infjury on_ the teeth but the jaw bone was
exposed. This injury was possible by one
bl ow".
480
The injury on the body of Lalmamad belies the whole
prosecution case -that a body of persons had fallen upon
Lal mamad and done himto death and that a Dhariya blow was
inflicted by the appellant in the course of that attack
The pl ace where Lal mamad had fallen as well as the nature of
the injury onhis neck indicates that it was nost probable
that Lal manad was caught alone in the dark near the Ahirs’
locality by sonebody who cut his neck with a weapon like a
Dhariya. N ght had fallen then. It could not be asserted,
on the evidence on/record, that the person who cut the neck
of Lal manmad, was necessarily the appell ant.
It is not uncomon in cases of a communal nature to find
wi tnesses comng forward to depose fal sely about an attack
by a person who is believed to be guilty. Apparently, this
is why the witnesses had triedto 'involve the appellant
whose participation in the occurrence seened to themto be
establ i shed by his having been found |lying on'the road in an

i njured condi tion. This nmay be enough to convi nce
unsophi sticated persons of his conplicity in the murder of
Lal mamad. But, a court of justice has to sift and  anal yse

evi dence very carefully’ so as to determ ne whether the case
agai nst an accused person is established beyond reasonable
doubt . This is particularly necessary in a case wth a
conmunal background i n which partisan w tnesses nay ~depose
falsely out of a nistaken or msplaced sense of a group
| oyal ty.

The result is that we allow this appeal and set aside the
conviction and sentence of the appellant, who wll be
rel eased forthwith unless wanted in some other connection

V. P. S

Appeal all owed,

481




