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ACT:

I ndi an I ncome ~Tax Act 1922 - Section 10(1)(xv) - Firm
obtaining sole selling agency - Benefit of agreenent
assigned to assessee, a newy incorporated conpany - 75% of
annual profits to be paidto firm- Sumpaid - Wether

deducti bl e under section 10(1) (xv)-

HEADNOTE:

Afirm (JTC) obtained the sole selling agency for the
products of a manufacturer for two years with a right of
renewal . A few nonths |ater, under a deed of assignment, the
firmassigned the benefits of the agreenent to the assessee
conpany under which the assessee carried on the business as
sole selling agents for the products of the manufacturer
Under the deed of assignnent the assessee conpany ~shoul d
take over not the whole of the business of the firmhbut only
the benefit of the contract wth the manufacturers .in
consi derati on whereof the assessee was to pay to the firmas
and by way of royalty, an anount equal to 75% of  their
profits and conmi ssion, renuneration and other noneys
received fromthe manufacturers. The assessee had the option
to renew t he agreenent.

Inits income tax return the assessee clained under
section 10 (1) (sv) of the Act deduction of a sumof Rs.
7.93 lacs, which wunder the deed of assignment It/ was
required to pay to the firm but the authorities / bel ow
rejected the claim On appeal the Appellate Tribunal held
that al though no ascertai ned sum was nentioned for acquiring
the right or the enduring benefit, the anpunt was spent by
the assessee for acquiring an asset of enduring benefit, and
therefore, the expenditure was capital expenditure. On
reference although the H gh Court held that the asset
acquired by the assessee was of an enduring nature,
purporting to follow the decision of this Court in
Travancore Sugars Chemicals Ltd. v. Conm ssioner of |ncone
Tax, Kerala 62 ITR 566 It held that the annual paynment by
the assessee of 75%of its profits was not in the nature of
capital expenditure.

It was contended on, behalf of the Revenue that if the
amount had been spent for obtaining a capital asset the
assessee would not be entitled to claimit as a deduction.
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On behalf of the assessee it was contended that once
the assessee had paid 75%of its profits to the firm the
amount was no nore in its hands as incone and since 8. 10(1)
envisage the levy of tax on real income in the assessee’s
hands this was / t income within the nmeaning of S.10(1) and
was not taxabl e.
Al'l owi ng the appeal
N

HELD: On the finding of the Hgh Court that the
expenditure related to acquisition of a capital asset, it
was not admissible as a deduction under section 10(2) (xv)
of the Indian Income Tax Act 1922. [528 G.

It is well settled that if an expenditure is nade for
acquiring or bringing into existence of an asset for the
enduring benefit of the busi ness, it is properly
attributable to capital and is of the nature of capita
expenditure. The  aim-and object of the expenditure would
determ ne, whether it is capital expenditure or revenue
expendi ture. The source or the nanner of the payment woul d
be of no consequence. Were a conpany had acquired an asset
in consideration of recurring paynment of certain sum per
year which was a right to carry on its business unfettered
by any conpetition from outsiders within the area it was
held to be in the nature of a capital asset and the paynent
was not deducti bl e under section 10(2) (xv) of the Act. [524
A C G

Assam Bengal Cenent Co. Ltd. v. Comm ssioner of |ncone
Tax 27 I TR 34 = [1955] S.C. B. 1972 appli ed.

In Travancore Sugars and Chemicals Ltd. which the Hi gh
Court purported to follow there was a substantial aud
definite anmount of outright cash paynent over and above
which an indefinite annual paynment had been stipul ated. The
tests laid down in this case were not- intended to ' be of
general application but were given to bring into bold relief
the special aspects of the <case.  The Court itself has
pointed this out. Therefore, the Hgh Court erred in
inmporting this reasoning as a test of general application to
be applied to the facts of the prevent case. [528 D, E]

In the instant case, the Hi gh Court has categorically
found that a capital asset had been acquired -under the
agreement. The assessee was a new conpany and had no ot her
busi ness. Under the contract It acquired the right to carry
on the business on a long ter basis subject to renewal of
the agreenment. Therefore,

519

the first of the broad tests | it down in Assam Bengal cases
that A the expenditure was nade for initial outlay applied
and on the finding that a capital asset had been acquired,
the expenditure is not liable as a deduction. [528 F-(

2. There is no nerit in the assessee’s submission. If
the anmpbunt had been spent for obtaining a capital asset, the
assessee would not be entitled to claimit as a deduction
under section 10(1) (xv). [531 C

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1733 of
1973.

Fromthe Judgnent and Order dated 26.7.1971 of the
Bonbay Hi gh Court in Income Tax Reference No. 112 of 1963.

G C. Sharma, K C Dua and Mss A. Subhashini for the

Appel | ant .
S.T. Desai, D.N Msra and Ms. A K Verma for the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

Respondent .

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. This appeal by special |eave at the
i nstance of the Revenue assails the decision of the Bonbay
Hi gh Court upon a reference under section 66 of the Income
Tax Act, 1922 (hereinafter referred to as 'the Act’). In
respect of the assessnment year 1954-55, the respondent-
assessee clainmed deduction of a sumof Rs. 7,93,837, under
s. 10(1) or alternatively under 8. 10(2) (xv) of the Act in
determining its business profits which the Inconme Tax
Oficer and the two appellate authorities in due course
rejected. On the application of the assessee the dispute
regarding admi ssibility ‘of the claimwreferred to the High
Court. It agreed with the Tribunal that 'the assessee had
acquired an asset of _an enduring nature in lieu of the
paynment of the amount in-dispute; yet, the H gh Court held
that the paynent represented business expenditure and the
cl aimof deduction was tenable under 8. 10(2) (xv) of the
Act. On reaching this conclusion the Court was of the view
that consideration as to whether the paynent nmade by the
assessee did not form  part- of  its real income was
unnecessary and answered the reference in favour of the
assessee. The Conmi ssioner~ of Income Tax, on obtaining
special leave, is in appeal before this Court.

The short facts relevant for appreciating the question
for consideration are these:

520

Ms. Bharat Barrel & Drum Manufacturing Co. Ltd., (' Bharat
Barrel’ for short) gave its sole selling agency to a firm-
Jalan Trading Co. - by an agreenment dated May 1, 1951, for
two years wth a right of renewal. Assessee - respondent is
a private conpany incorporated on Cctober 16, 1952. & der a
deed of assignnent dated Decenber 30, 1952, the benefits of
the agreement dated May 1, 1951, were assigned to the
assessee and from January 1, 1953, under the assignnent the
respondent carried on the business as selling agents of
Bharat Barrel. From May 1, 1953, ‘on the basis of the option
for renewal exercised by the assessee an agreenment was
entered into between Bharat Barrel  and the assessee in
respect of the sole selling agency and with a renewa
cl ause.

The deed of assignnent incorporated the follow ng
rel evant terns:

"WHEREAS after the incorporation of the said Conpany
(assessee) It was however agreed that the assignee conpany
shoul d take over not the whole of the business of the
Assignors but only the benefit of the aforesaid contract
dated the 1st May 1951 with the Said manufacturers on the
terns and conditions nmutually agreed to and as hereinafter
appeari ng:

1. In consideration of the prem ses and of the
covenant on the part of the assignees hereinafter
contain ed the Assignors as beneficial ' owners
hereby assigns to the assignees:

(i) The said agreenment of the 1st day of May 1951
and made between the said Bharat Barrel & Drum
Manuf acturing Co. Ltd. OfF the one part and the
assignors of the other part and the full benefit
thereof as and from the 1st day of January 1953
and all comm ssion and ot her nobneys payable or to
be payabl e by the nanufacturers;

(ii) the full benefit of all pending contracts and
orders entered into or given by the assignors in
connection with the said agreenent

2. In consideration aforesaid the assignees hereby
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its net
it as

covenant with the assignors to pay to the
assignors as and by way of Royalty an anount
equivalent to 75%of their profits and conm ssion
remuneration and ot her

noneys received fromthe manufacturers under the
sai d agreenment or any further agreenent that may
be entered into by the Mnufacturers with the
Assignees in pursuance of the option to renew the
agreenent contained in cl. 5 of the said agreenent
dated 1st May 1951."

Assessee clained to have paid Rs. 7,93,887 being 75% of
profits in the assessnment year 1954-55 and cl ai nmed
a busi ness deduction but the sane was rejected by the

Assessing Officer as also the appellate authorities. 1In
dealing with the question raised, the Tribunal held:

522

"The narrow question; therefore, that we have to
decidein this case iis whether the paynent of Rs.
7,93,837 i's mmde by the assessee for acquisition
of an asset or benefit of an enduring character
and, therefore, “is of" a capital nature. In this
the only relevant docunent to be considered, is
the deed of “assi gnnent dated 30.12.1952. Exam ning
the said ‘deedand particularly clause 2 therein
which is/ already stated above, we think there is
no doubt that the paynent in-question was nade by
the assessee to acquire the right to carry on the
sole selling agency of Bharat Ltd. O in any case
to acquire a benefit of an enduring nature. It is
true that inthis case no ascertained sum is
nmentioned for —acquiring the right or the enduring
benefit. But in our opinion, this factor alone is
not a decisive factor in every case. The facts and
the circunmstances of every case have to be | ooked
into and if on the whole it appears that what was
acquired was an asset or an enduring benefit by
expending a certain sum the expenditure can well
be held to be a capital expenditure and not a
revenue expenditure. In certain cases, it may well
be that in conjunction with other facts, the fact
that there is no ascertained sum nentioned .in
order to acquire the asset —or the enduring
benefit, would lead to the inference that the
expenditure is not a capital expenditure. But in
this case, we have no doubt that the amount in
guestion was spent for acquiring an asset of
enduring benefit and, therefore, we have to hold
that the expenditure in question was a capita
expenditure..... "

The Hi gh Court also negatived the assessee’s stand that

no enduring asset was acquired and hel d:

We cannot accept the assessee’s subnission that
the asset acquired by it when |t obtained
assignment of the sole selling agency agreenent,
is not of an enduring nature. Counsel for the
assessee says that the assessee only acquired the
right to use the rights under the sole selling
agency agreenent and that 1is not an asset of a
capital nature. There is no warrant for the
subm ssion, because clause 1 of the deed of
assignment provides in terns that the firmas a
beneficial owner assigned to the assessee 'the
sai d agr eenent of t he 1st day of May
1951.......... and the full benefit thereof as and
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from the 1st day of January 1953 and al

conmi ssion and other nobneys payable or to be
payable....... by the manufacturers. Secondly, the
ri ght which the assessee acquired under the deed
of assignnent was a right to act as the sole
selling agents till the 1st day of May 1953 in the
first instance, coupled with the right to have the
sole selling agency agreenment renewed for an
indefinite period, though for twd years at a
stretch. nere was sonme faint argunent before us as
to the true neaning and scope of the option of
renewal , but we see no doubt that wunder the
agreenment of the 1st day of May 1951, the firm had
the option to stipulate for a renewal on the sane
terms and conditions as were contained in that
agreenent, which-rmust include the termregarding
the option for~a further renewal for an indefinite
period: m us, the assessee obtai ned an assi gnnent
of the agreenent between the Conpany and the firm
That agreenent contained the right to have the
sole selling agency agreement renewed for an
indefinite period. It nust follow that the
assessee acquired an asset of an enduring nature.

Odinarily, outt of this finding the conclusion would
have fol | owed that 'the claimof deduction was not adm ssible
as the expenditure was for acquisition of a capital asset.
The High Court, however, referred to this Court’s decision
in Travancore Sugars & Chemcals Ltd. v. Conmi ssioner of
Income Tax, Kerala, 62 1.T.R 566 = [1967] 1 S.C R 423 and
adopting the reasonings relied upon in that case to which we
shal |l presently refer, canme to hol d:

523
In view of these circunstances, the Suprene Court
hel d that the paynment of the annual sumwas not in
the nature of capital expenditure but was in the
nature of revenue expenditure. Each one  of the
three features adverted to by the Suprene Court is
present in the instant case.

and proceeded to conclude the nmatter by saying:
W take the view that the case before us is in
material respects sinmilar to the Travancore Sugar
case."

The High Court did not exam ne the aspect relating to
whet her the paynent nade by the assessee did not form part
of its real incone by saying: 'It is enough for our purpose
that the payment is deductible under s. 10(2) of the Act.

A four Judge Bench of this Court in Assam Bengal Co.
Ltd. v. Comm ssioner of |ncome Tax, West Bengal, 27 |.T.R
34=[1955] 1 S.CR 972, indicated that the line of
demarcati on between capital expendi ture and revenue
expenditure is very thin. Several English decisions were
referred to and the Court approved the opinion of the Ful
Bench of the Lahore High Court in Benarsidas Jagannath, In
re. 15 1.T.R 185, where Mahajan, J. (as he then was),
speaking for the Court, had successfully attenpted a
synthesis. This Court observed:

The synthesis attenpted by the Full Bench of the
Lahore High Court truly enunciates the principles
which emerge fromthe authorities. In cases where
the expenditure is made for the initial outlay or
for extension of a business or a substantia
repl acenent of the equipnent, there is no doubt
that it is capital expenditure. A capital asset of
the business is either acquired or extended or
substantially replaced and that outlay whatever be
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with

its source whether it is drawn fromthe capital or
the incone of the concernis certainly in the
nature of capital expenditure. The question
however arises for consideration where expenditure
is incurred while the business is going on and is
not incurred either for extension of the business
or for the substantial repl acenment of its
equi prent. Such expenditure can be |ooked at
either from the point of view what is acquired or
fromthe point of view of what is the

source from which the expenditure is incurred. If
the expenditure is made for acquiring or bringing
into exi stence ' an asset or advantage for the
enduring benefit of the business it is properly
attributable to capital and is of the nature of
capital expenditure. ~If on the other hand it is
made not for the purpose of bringing into
exi stenceany such asset or advantage but for
running the business or working it with a viewto
produce the profits it 1is a revenue expenditure.
If any such asset ~or advantage for the enduring
benefit of ~ the “business is thus acquired or
brought into existence it would be immteria
whet her the “source of the paynent was the capita
or the income of the concern or whether the
paynment was nade once and for all or was nmade
periodically. The aim~ and object of t he
expendi ture would determ ne the character of the
expendi ture whether it is a capital expenditure or
a revenue expenditure. The source or the nmanner of
the paynment would then be of no consequence. It is
only in those cases where this test is of no avai
that one may go to the test of fixed or
circulating capital —and consider whether of the
busi ness or part of its circulating capital. If it
was part of the fixed/capital of the business it
woul d be of the nature of capital expenditure and
if it was part of its circulating capital it would
be the nature of revenue expenditure. These tests
are thus nmutual ly exclusive and have to be applied
to the facts of each particul ar case in the manner
above indicated. It has been rightly observed that
inthe great diversity of human affairs and the
conplicated nature of business operations it is
difficult to lay down a test which wouldapply to
all situations. One has therefore got to apply
these criteria one after the other from the
busi ness point of view and cone to the concl usion
whether on a fair appreciation of the /'whole
situation the expenditure incurred in a particul ar
case is of the nature of capital expenditure or
revenue expenditure in which latter event only it
woul d be a deductible allowance wunder section
10(2) (xv) of the Income-tax Act. The question has
all al ong been considered to be a question of fact
to be deternmined by the Incone-tax authorities on
an application of the broad principles laid down
above and the Courts of |law would not ordinarily
interfere with such finding of fact if they have
been arrived at on a proper application of these
principles. (enphasis ours)

In that case before this Court, a |ease was obtained
certain stipulations including the paynent of a sum of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

Rs. 5,000 per year. The Court found that it was an enduring
benefit for the benefit of the whole business of the
conpany. The fact that it was a recurring paynent was
i material because one had got to look to the nature of the
payment which in its turn was determ ned by the nature of
the asset which the conpany had acquired. The asset which
the Conpany had acquired in consideration of this recurring
paynment the right to carry on its business unfettered by any
conpetition fromoutsiders within the area was in the nature
of a capital asset and, therefore, the paynent was not
deducti bl e under s. 10(2) (xv) of the Act. The broad tests
laid down by this Court in Assam Bengal Cement Co. Ltd.’s
case have been accepted  in several subsequent decisions of
this Court as also by the High Courts in India.

The facts in Travancore Sugars & Chenical’'s case were
peculiar. The assessee in- that case purchased Travancore
Sugar Ltd., a Government distillery at Negercoil and the
busi ness assets of ~a CGovernment Tincture Factory at
Trivandrum under an agreenent ~dated June 18, 1937, entered
into between the Government of Travancore and the pronoters

of the assessee conpany. Under t he agreenment, cash
consi deration of Rs. 3,25,000 was to be paid for buying the
assets of Travancore Sugars Ltd. In regard to the

distillery, the sale price had to be arrived at on the basis
of joint valuation by the Engineers to be appointed by the
parties. As regards the Tincture Factory, the book val uation
was to be adopted for fixing the consideration. The existing
distillery licence was agreed to stand recognised in the
hands of the assessee for a period of five years after its
term nation. CGover nnent al-so under t ook to pur chase
pharmaceuti cal products manufactured by the assessee at the
Tincture Factory. Governnent reserved the right to nom nate
a director on the Board of Directors of the assessee conpany
wi t hout voting powers. The agreenment further stipulated
payment to Governnment of 20%of the net profits earned by
the conpany every year subject to a limt of Rs. 40,000 per
annum and certain other paynents were al so undertaken. The
20% stipulation was reduced to 10% by a subsequent
agreenment. The question that fell ~for consideration was
whet her paynent of Rs. 42,480 by the assessee conpany to the
Travancore Governnent in terms of the agreement referred to
above as nodified, was allowabl e expenditure under s. 10 of
the Act in the year under consideration. This Court stated:
It is often difficult, in any particular case, to
deci de and det erm ne whet her a particul ar
expendi ture
526
isin the nature of capital expenditure or in the
nature of revenue expenditure. It is not easy to
di stingui sh whether an agreenent is for the
paynment of price stipulated in instalnments or for
maki ng annual paynments in the nature of \incone.
The Court has to look not only into the docunents
but al so at the surrounding circunmstances so as to
arrive at a decision as to what was the rea
nature of the transaction from the comercia
poi nt  of view. No single test of universa
application can be discovered for a solution of
the question. The nane which the parties may give
to the transaction which is the source of the
recei pt and the characterization of the receipt by
themare of little consequence. The Court has to
ascertain the true nature and character of the
transaction from the convenants of the agreement
tested on the Iight of surrounding circunstances.
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So far as these observations fornulating the tests are
concerned, they are not different from those laid down by
this Court in Assam Bengal Cenent Co.’'s case. The Court then
proceeded to apply these tests to the facts of the case and
obser ved:

Exam ning the transaction fromthis point of view,
it is clear in the present case that the
consi deration for t he sal e of t he three
undertakings in favour of the appellant was: (1)
the cash consideration nmention ed in the principa
agreement, viz., clauses 3, 4(a) and 5(a); and (2)
the consideration that Governnent shal | be
entitled to twenty per cent of the net profits
earned by the appellant in every year subject to a
maxi mum of Rs. 40,000 per annum Wth regard to
the second part of - the consideration there are
three inportant points to be noticed. In the first
pl ace, the ~paynent of - conm ssion of twenty per
cent on the net profits by the appellant in favour
of the ~CGovernnent is for an indefinite period and
has no linmtation of ~time attached to it. In the
second pl ace, ~the paynent of the conmission is
related to the annual profits which flow fromthe
trading activities of the appellant-conmpany and
the paynment ~has no relation to the capital value
of the assets. In the third place, the annua
paynment of 20 per cent commission every year is

not related to or tied up, in any way, to any
fixed sum agreed between the undertakings. There
i S not

527
reference to any capital sumin this part of the
agreenment. On the contrary, the very nature of the
paynments excludes the idea that any connection
with the capital sumwas intended by the parties.
It is true that the purchaser nay buy a running
concern and fix a certain price and the price may
be payable in a |unp sum or nay be payable by
instal ments. The nmere fact that the capital 'sumis
payable by instalments spread over a certain

length of time will not convert the nature of that
payment from the capital expenditure into a
revenue expendi t ure, but the paynent of

instalments in such a case woul d al ways have sone
relationship to the actual price fixed for the
sale of the particular undertaking. As we have
al ready mentioned, there is no specific sumfixed
in the present case as an additional anmpunt of

price payabl e in addi tion to t he cash
consi deration and payabl e by instal ments or by any
particular method. In view of these facts we are

of opinion that the paynent of the annual sum of
Rs. 42,480 in the present is not in the nature of
capital expenditure but is in the nature  of
revenue expenditure and the judgnent of the High
Court of Kerala on this point nust be overrul ed.

As we have already observed, the facts in this case
were peculiar. There was a substantial amount of outright
cash payment over and above which the indefinite annua
payment had been sti pul at ed.

It is interesting to note that this Court by its
judgrment in Travancore Sugars & Chemicals Ltd. had sent down
the matter to the High Court for a re-disposal and the very
matter again came before this Court, this tine at the
i nstance of the Revenue and the judgnent is reported in
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Conmi ssioner of Inconme Tax, Kerala v. Travancore Sugars &

Chemicals Ltd. 88 I.T.R 1 =[1977] 2 S.C.R 738. At page 10

of the Reports, this Court observed:
"In considering the nature of the expenditure
incurred in the discharge of an obligation under a
contract or a statute or a decree or sonme simlar
bi ndi ng covenant, one nust avoid being caught in
the maze of judicial deci sions rendered on
di fferent facts anc whi ch al ways pr esent
di stingui shing features for a conparison with the
facts and circunstances of the case in hand. Nor
woul d it be conducive for clarity or

528
for reaching a logical result if we were to
concentrate on the facts of the decided cases with
a view to match the colour of the case with that
of the case which requires deternination. The
surer way of arriving at a just conclusion would
be to first ascertain by reference to the
expenditure is created and thereafter to apply the
principle enblamed in the decisions of those
facts. Judicial statements on the facts of a
particul ar case can never assist courts in the
constructi'on of° an agreenent or a statute which
was not/ considered in those Judgnents or to
ascertain what the intention  of the |egislature
was. What we must |ook at-is the contract or the
statute or \ the decree, inrelationto its terms,
the obligation inposed and the purpose for which
the transaction was entered into.

W agree with these observations. The tests indicated
by this Court in Travancore Sugars & Chemicals were not
intended to be of general application but were given to
bring into bold relief the special aspects of the case as
the |earned Judges thenselves stated. The High Court
commtted a mistake In inporting these reasonings as tests
of general application to be applied to the facts of the
present case though the facts were indeed quite different.
As already pointed out, there was a definite -sum of cash
consideration in Travancore Sugars - Chemicals” case and the
special features were taken into account. |In the dispute
before us the Hgh Court was categorically found that a
capital asset had been acquired under the arrangenent.
Admittedly, the assessee was a new conpany and it had no
ot her business. It acquired under the contract stipulating
to pay 75%of its annual net profits, the right to carry on
the business on a long termbasis subject to the renewal of
the agreenent. The first of the broad tests laid down in
Assam Bengal Cenent Co.’s case that the expenditure was nade
for the initial outlay squarely applies and on the finding
that a capital asset had been acquired (a findi ng-which has
not been di sputed before wus) we nust hold that the
expenditure related to acquisition of a capital asset and
was not adm ssible as a deduction under s. 10(2) (xv) of the
Act .

Wth this conclusion of ours and no nore, the appea
deserved to be allowed. M. S. T. Desai for the assessee
respondent thereupon sought to raise the contention that
once the assessee had paid 75%of its profits of the year
the
529
amount clained as a deduction was no nore in its hands as
incone and on the principle of real income in the hands of
the assessee, we should hold the same was not income wthin
the meaning of s.10(1) of the Act. Initially, objection was
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raised to this nmove of M. Desai by |earned counsel for the
Revenue on the ground that such a plea had not been
canvassed in the earlier stages of the matter. The question
referred to the High Court did raise the issue and the Hi gh
Court in the penultimate paragraph of its judgnent had
declined to go into this question by saying that it was
sufficient for the disposal of the reference once it took
the view that the paynent was deductibl e under s. 10(2) (xv)
of the Act. M. Desai wanted this aspect of the matter to be
sent back to the Hi gh Court, but we were not inclined to do
so in consideration of the fact that the assessment is for
the year 1954-55 - a period three decades away. Thereupon
counsel for both sides agreed to advance their argunents in
regard to this aspect to enable this Court to finally dea
with this question avoiding remand. Section 10(1) of the Act
provi des:
The tax ~shall be payable by an assessee under the
head 'Profits & gains  of business, profession or
vocation’in respect of the profits and gains of
any busi ness, profession or vocation carried on by
hi m
Tax, therefore, under the provision is payable on incone and
if income is not earned by the assessee no tax is payable.
It follows that tax isleviable on the real income in the
hands of the assessees. M. Desai for the assessee has
nmai nt ai ned that when 75% of the net profits have been paid
to the partnership firm the real income in the hands of the
assessee was reduced to 25% of the net profits and that
amount al one was assessable to tax. F

Ms. Jalan Trading Co., ~the partnership had initially
been appointed as the sole selling agent. On Cctober, 16,
1952, the assessee conpany canme to be incorporated and soon
after incorporation by agreenent the rights of the firmwere
assigned to the assessee conpany. Neither the Income Tax
Oficer nor the two appellate authorities and nor even the
H gh Court went into the question as to whether the assessee
was in fact separate from (and independent, of the
partnership firm It is true that the tenability of the
claimof deductibility as a business expenditure of the
amount was exanmined by taking it for granted that the
paynment had been nade by the assessee to the firm But the
exact position having not been investigated no finding has
been recorded at any stage. The fact that the partnership
and the
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assessee conpany bear the same name and soon after
i ncorporation the agreement assigning the firm s rights in
favour of the conpany had been entered, had obviously |ed
the Incone Tax Oficer to doubt the bona fides. That is why
in his order of assessnent the Income Tax Oficer had
observed

"The payment is also not allowable as it is only
an apportionnent of profits as pointed out above,
as it is nothing but 75% of the net profits of the
assessee conpany and although it has been witten
tothe profit and |oss account actually it is
not hi ng but an apportionment of profits and as
such the anount is not allowable.

The Appellate Assistant Conm ssioner took note of the
position that the assessment of Jalan Trading Co., the firm
was not before himand observed:

"The amount clained cannot also be regarded as
deduction in the trading account itself because
the royalty is ascertained ultimately on the
profits and does not go to add to the cost of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 11

druns that are purchased fromthe manufacturers.
Therefore, there can be no question of giving any
deduction under s. 10(1) of the Act. The concept
of "real income’ apparently based on the decision
of the Bonmbay High Court in the case of 31 I.T.R
735 has also no relevance because there is no
guestion. O any deviation of profits of the
appel | ant conpany by any overriding title.

The Appellate Tribunal in answer to the reiteration of
the point raised, said:

"Shri Mstry next submitted that the anobunt in
guestion is also deductible wunder s. 10(1) as a
trading item and in any event what is to be
determined is the assessee’s real incone and that
can only be determined after deducting fromthe
assessee’ s total —incone the amount paid to Ms.
Jalan Trading ~Co. It was also stated that in the
hands of the recipient the said anobunt of Rs.
7,93,000 and odd was assessed as revenue receipts
and assessing the sanme in the hands of the
assessee would _anpunt to -double taxation. In our
opi nion, this |ater submission of Shri Mstry can
easily be disposed of because even though the rea
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incone of the assessee is to be taxed, it is not
that each /and every outgoing is to be taken into
consideration in arriving at ~the real inconme of
the assessee and if the outgoing is in fact of a
capital nature, the sane can never be consi dered
as an al |l owabl e deduction under the Act.

We are inpressed by the-argunent advanced on behal f of
the Revenue that if the anpbunt had been spent for obtaining
a capital asset, the assessee would not be entitled to claim
it as a deduction wunder s.10(1) of the Act and on the
principle of taxation that incone tax is to be levied on the
real income, the amount paid for -obtaining capital asset
woul d not be deductible. |In such circunstances, we are
inclined to agree with the appell'ant’s subm ssion that there
isno nerit in this aspect of the matter and no relief is
admi ssible to the assessee on that score.

We all ow the appeal and vacate the Judgment of the High
Court and direct that the Tribunal’'s decision shall be given
effect to. Parties are directed to bear their own costs both
before the H gh Court as also this Court.

P.B.R Appeal allowed.
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