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PETI TI ONER
STATE COF U. P.

Vs.

RESPONDENT:
YAMUNA SHANKER M SRA & ANR

DATE OF JUDGVENT: 21/ 02/ 1997

BENCH
K. RAMASWAMY, S. SAGH R AHVAD

ACT:
HEADNOTE:
JUDGVENT:
ORDER
Leave granted. Heard | earned counsel for the parties.
Thi s appeal by special |eave arises fromthe Judgment

of the Al | ahabad « Hi gh Court,  lLucknow Bench, nade on
2.12.1993 in Wit Petition No.9458 (SS)/93.

The adverse remarks for the years 1987-88 and 1988-89
were recorded in the confidential reports of the respondent.
As a consequence, he was not pronoted. Wen clai mwas nmade
before the Service Tribunal, the Service Tribunal' allowed
the petition and quashed the adverse renarks recorded for
the periods from1.12.1988 to 31.3.1989 and 1.4.1989 to
30.9.198. Wiile recording that, (the Tribunal held that the
remarks made by the Secretary, Food & Civil Supplies were
due to malice and they smack of arbitrariness.” The High
Court on a wit petition, by the -inmpugned order, has
affirmed the sane. Thus, this appeal by special |eave.

In S.Ranachandr a Raju vs. State of  Oissa [1994
Supp. (3) SCC 424], this Court underlined the need to wite
confidential ] reports obj ectively, fairly and
di spassi onately in a constructive manner ei t her
conment i ng/ downgr adi ng t he conduct, character, efficiency or
integrity of the officer in that behalf. If is stated in
para 11 that from the year 1973-74, the performance of the
duty by the appellant therein was consi stent |y as

‘satisfactory’ to ' ‘fair’ except for the year 1987-88 in
whi ch year he dropped down suddenly as an average or bel ow
average teacher. 1In that behalf it was held that "when he

was a responsible teacher and he had cordial relations wth
the student comunity, and was taking pains to inpart
| essons to the students, would it be believable that  he
avoids to take classes and drops down "if not watched"? Wen
anterior to or subsequent to 1987-88 he was a nan of ability
and of integrity, the sane whether would becone below
average only for the academ c year 1987-88 wit hout
di scernible reasons. it would speak vol unes on the
objectivity of assessnment by the reporting officer i.e. the
Principal. This conduct is much to be desired. This case
woul d establish as a stark reality that witing confidentia

reports bears onerous responsibility on the reporting
officer to eschew his subjectivity and personal prejudices
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or proclivity or predilections and to nake objective
assessment. It is needless to enphasise that the career
prospects of a subordinate officer/enployee |argely depends
upon the work and character assessnent by the reporting

of ficer. The latter shoul d adopt fair, obj ecti ve,
di spassi onat e and constructive conmends/ coment s in
estimating or assessing the character, ability, integrity

and responsibility di spl ayed by t he of ficer/enpl oyee
concerned during the relevant period for the above
objectives if not strictly adhered to in making an honest
assessnment, the prospect and career of the subordinate
officer is bound to lose his credibility in the eyes of his
subordi nates and fail to command respect and work fromthem
The constitutional and statutory safeguards given to the
government enpl oyees |argely becane responsible to display
cal | ousness and disregard of - the discharge of their duties
and make it inpossible to the superior or controlling
officers to extract legitimte, work fromthem The witing
of the confidential is contributing to nmake the subordinates
work at " least to sonme extent. Therefore, witing the
confidential reports objectively and constructively and
comuni cation thereof at the  earliest would pave way for
amends by erring subordinate officer or to inprove the
efficiency in service. At the same tinme, the subordinate-
enpl oyee/ of ficer should dedicate to do hard work and duty;
assiduity in the discharge of the -duty, honesty wth
integrity in performance thereof which alone would earn his
useful ness in retention of hi-s ~servi ce. Both would
contribute to inprove excellence in service." I'n that case,
on account of the vague remarks made for the year 1987-88,
the appellant therein was conmpul sorily retired from servi ce.
This Court, after looking into the entire record, set aside
the order. In Mti Ram Deka vs. General Manager [(1964) 5
SCR 683], a Bench of seven Judges had held that in a nodern
denocratic State, the efficiency and incorruptibility of
public adm nistration is of 'such “inportance that it is
essential to afford to civil servants adequate protection
agai nst capricious action fromtheir superior authority. If
a public servant is guilty of m sconduct, he should no doubt
be pr oceeded agai nst pronmptly under the rel evant
di sciplinary rules, subject of course, to the -protection
under Article 311(2); but to mai-ntain honesty,
strai ghtforwardness and efficiency in per manent -~ ci vi

servants, it was pointed out, fromthe point of view of the
State, that they should enjoy a sense of- security ~which
al one can nmke them independent and truly efficient. In
Del hi Transport Corporation vs. D.T.C Mzdoor ~Congress &
Ors. [1991 Supp.(1l) SCC 600 at 739], to which one of us, K

Ramaswany, J., was a nenber, the Constitution Bench had hel d
that the Sword of Danocl es hangi ng over the head of a public
servant would inevitably create a sense of insecurity, The
unbridled wide discretionary powers would conceivably be
abused. Thereby this Court |aid enmphasis that "an assurance
of security of service to a public enmployee is essentia

requisite for efficiency and incorruptibility of public
admnistration. It is also an assurance to take independent
drive and initiative in the discharge of the public duties
to actuate the goals of social justice set down in the
Constitution". In paragraph 275 at 740-41, it is further
poi nted out that the Court should take note of actualities
of life that persons actuated to corrupt practices are
capabl e to nanoeuvre with higher echelons in diverse ways
and al so canouflage their activities by becom ng sycophants
or cronies to the superior officers. Sincere, honest and
devot ed subordinate officers are unlikely to lick the boots
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of the corrupt superior officer. They develop a sense of
self-pride for their honestly, integrity and apathy and
inertia towards the corrupt and tend to undermnine or show
sings of disrespect or disregard towards the corrupt.
Thereby, they not only becone inconvenient to the corrupt
officer but also stand as an inpedinent to the ongoing
snoot h synphony of corruption at a grave risk to their
prospects in career or even to their tenure of office. The
term"efficiency" is an elusive and relative one to the
adept capable to be applied in diverse circunstances. It a
superior officer develops liking towards sycophant, corrupt,
he would tolerate him and find himto be efficient and pay
encom uns and corruption in such cases stand no inpedi nent,
Wien he finds a sincere, devoted and honest officer to be
i nconvenient, if is easy to cast himher off by witing
confidential, reports with  delightfully vague [|anguage
imputing to be ‘not up to the nmark’, ‘wanting public
relations” etc. ~At times they may be terned to be ‘security
risk’” to /'their activities, Thus, they spoil the career of
the honest, sincere and devoted officers. Instances either
way are galore in this regard.” Therefore, one would be
circunmspect, Pragmatic and realistic to these actualities of
life while angulating constitutional wvalidity of w de,
arbitrary, uncanalised and unbridled discretionary power of
di smssal vested in an appropriate authority either by a
statue or a statutory rule."

In State Bank of India & O's. vs: Kashinath Kher & Os.
[(1996) 8 SCC 762 AT 771 in para 15], this Court pointed out
that the object of witing the confidential report is two-

fold, i.e., to give an opportunity to the officer to rempve
deficiencies and to inculcate discipline, Secondly, it seeks
to serve i mprovenent of quality and excel l.ence and

efficiency of public service. This Court in Delhi Transport
Corpn. case (supra) pointed out the pitfalls and insidious
effects on service due to lack of objectives by the
controlling officer. Confidential ~ and character  reports
shoul d, therefore, be witten by superior officers higher
above the cadres. The officer should show objectivity,
inmpartiality and fair assessment . wi thout any  prejudices
what soever with the highest sense of responsibility alone to
i ncul cate devotion to duty, honesty and integrity to inprove
excel l ence of the individual officer. Lest the officers get
denoral i sed which would be deleterious to the efficacy and
efficiency of public service. Therefore, they should  be
witten by a superior officer of high rank. who are such
high rank officers is for the appellant to decide. The
appel l ants have to prescribe the officer in rank above the
officer in rank above the officer who  has witten
confidential report to review such report. The appointing
authority or any equivalent officer would be conpetent to
approve the confidential reports or character rolls. This
procedure would be fair and reasonable. The reports thus
witten would form the basis for consi deration for
promotion. The procedure presently adopted is clearly
illegal, unfair and unjust”. In UP. Jal NNgam& Os. vs.
Prabhat Chandra Jain & Ors. [(1996)2 SCC 363 at 634 para 3],
this court had held that while witing the confidentia

reports, if the official were to be downgraded from the
previous reports, "as we viewit, the extreme illustration
given by the High Court may reflect an adverse elenent
conpul sorily conmuni cable, but if the graded entry is of
going a step down, like falling from"‘very good to ‘good

that may not ordinarily be an adverse entry since both are a
positive grading. Al that is required by the authority
recording confidentials in the situation is to record
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reasons for such downgrading on the personal file of the
of ficer concerned, and informhimof the change in the form
of an advice. If the wvariation warranted to be not
perm ssible, then the very purpose of witing annua

confidential reports would be frustrated. Having achi eved an
optinmum | evel, the enployee on his part may slacken in his
work, relaxing secure by his one-tinme achievenent. This
woul d be an undesirable situation. Al the sane the sting of
adverseness must, in all events, not be reflected in such
variations, as otherw se they shall be comunicated as such

It may be enphasi sed that even a positive confidential entry
in a given case can perilously be adverse and to say that an
adverse entry should always be qualitatively damagi ng may
not be true. In the instant case we have seen the service
record of the first respondent. No reason for the change is
nmentioned. The downgrading is reflected by conparison, This
cannot sustain. Having explained in this manner the case of
the first  respondent and the systemthat should prevail in
the jal Nigam we do not find any difficulty in accepting
the ultinate result arrived at by the H gh Court."

I n Sukhdeo vs. Conmi ssioner Anravati Division. Anravati

& Anr. [(1996) 5 SCC 103 paragraph 6] this Court has pointed
out that "It is settled |lawthat when the Governnment resorts
to conpulsorily retire a Governnent servant, the entire

record of service, particularly, in the last period of
service is required to be closely scrutinised and the power
woul d be reasonably exercised. |In State Bank of I|ndia vs.

Kashi nath Kher [JT (1996) 2 SC 569 at 578 para 15], this
Court had held that the controlling officer while witing
confidential and character roll report, should be a superior
of ficer higher above the cadres of the officer whose
confidential reports are witten. Such officer should show
objectivity, inpartiality and fair —assessnent w thout any
prejudi ce what soever with hi ghest sense of responsibility to
inculcate in the officer’'s devotion to duty, honestly and
integrity so as to inprove excellence of the individua
officer, lest the officers get denporalised which would be
del eterious to be efficacy and efficiency of public service.
In that case it was pointed out that confidential reports
witten and submitted by the officer of the sanme cadre and
adopted w thout any independent scrutiny and assessnent by
the commttee was held to be illegal. In—this case, the
power exercised is illegal and it is not expected to from
that high responsible officer who made the remarks. Wen an
of ficer makes the remarks, he nust eschew naking vague
remarks causing jeopardy to the service of the subordinate
officer. He must bestow careful attention to collect al
correct and truthful information and give necessary
particul ars when he seeks to nake adverse renarks agai nst
the subordinate officer whose career prospect and service
were in jeopardy. In this case, the controlling officer has
not used due diligence in making remarks. It would be
salutary that the controlling officer b before witing
adverse remarks would give prior sufficient opportunity in
witing by informng him of the deficiency he noticed for
i mprovenent. In spite of the opportunity given if the
of ficer/enpl oyee does not inprove then it would be an
obvious fact and would formmaterial basis in support of the
adverse remarks. It should also be nentioned that he had
given prior opportunity in witing for inprovenent and yet
was not availed of so that it wuld form part of the
record.”

It would, thus, be clear that the object of witing the
confidential reports and naking entries in the character
rolls is to give an opportunity to a public servant to
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i nprove excellence. Article 51A (j) enjoins upon every
citizen the primary duty to constantly endeavour to prove
excel l ence, individually and collectively, as a nmenber of
the group. G ven an opportunity, the individual strives to
i mprove excell ence and thereby efficiency of admnistration
woul d be augnented. The officer entrusted with the duty to
wite confidential reports, has a public responsibility and
trust to wite the confidential reports objectively, fairly
and di spassionately while giving, as accurately as possible,

the statenent of facts on an overall assessnment of the
performance of the subordinate officer. It should be founded
upon the facts or circunmstances. Though sonetines, it may
not be part of record, but the conduct, reputation and
character acquire public know edge or notoriety and nmay be
within his know edge. Before formng an opinion to be
adverse, the reporting/officers witing confidentials should
share the information which is not a part of the record with
the officer concerned, have the information confronted by
the officer and then make it “part of the record. This
amounts. to an opportunity given to the erring/corrupt
officer to correct the errors of the judgnment, conduct,

behavi our, integrity or conduct/corrupt proclivity. If,

despite given giving such an opportunity, the officer fails
to perform the duty, correct his conduct or inprove hinself
necessarily, the sanme may be recorded in the confidentia

reports and a copy thereof supplied to the affected officer
so that he will have an opportunity to know the remarks nade
against him |If he feels aggrieved, it would be open to him
to have it corrected by appropriate representation to the
hi gher authorities or any appropriate judicial forum for
redressal. Thereby, honesty, integrity, ~good -conduct and
efficiency get inproved in the performance of public duties
and standards of excellence in services constantly rises to
hi gher levels and it becones successful tool to manage the
services with officers of integrity, honesty, efficiency and
devoti on.

It is seen from the record that the respondent
nmai nt ai ned constantly good record earlier to the adverse
remarks nade for the aforesaid period. It woul d-appear that
subsequently also he had good confidential reports on the
basis of which the clouds over his conduct were cleared and
he was given further pronotion. M. Rakesh Dwi vedi, |earned
Advocate General, in fairness, therefore, has stated that
since the respondent has been regularised after the
subsequent good reports, the dispute does not survive for
adjudication on nerits. But the counter coments nmade
against him by the Secretary were warranted in view of the
material on record. He brought to our notice that as on the
date when the entries were nade, the vigilance enquiry was
pendi ng agai nst the respondent and, therefore, the adverse
remarks came to be made. The findings recorded- by the
Tri bunal of malice and arbitrariness on the part of
Secretary as affirmed by the H gh Court are not warranted
for two reasons. Firstly, since the Secretary was not co-
nom nee to the proceedi ngs and had no opportunity to explain
the position, it would be violative of the principle of
natural justice. Secondly, since the vigilance enquiry was
pendi ng. unless the officer was exonerated and cleared from
the cloud, necessarily, the Secretary could not clear the
conduct and integrity of the officer. Therefore, the adverse
remar ks cannot be said to be to smack of arbitrariness,

The appeal is accordingly allowed only the above
extent. No costs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 6




