http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

PETI TI ONER
HAZARI & ORS

Vs.

RESPONDENT:
NEKI & ORS

DATE OF JUDGVENT:
25/ 01/ 1968

BENCH

RANMASVWAM , V.

BENCH

RANMASWAM , V.

SHAH, J.C.

BHARGAVA, VI SHI SHTHA

Cl TATI ON
1968 Al R 1205 1968 SCR (2) 833
Cl TATOR | NFO
RF 1979 SC1066 - (1, 8)
R 1988 SC 726 (2,3,4,6,7)
RF 1991 SC 373 (5)

ACT:

Punjab Pre-enption '‘Act (Punj. 1 of 1913), ss. 14 and
15(1) (a)Statutory right of Pre-enption-Wether heritable.
Punj ab Pre-enption Act as anended by Punjab Act 10 of 1960,
s. 31-Wiether bar to decree-Code of Civil Procedure (Act 5
of 1905), 0. 22, rr. 1 and 11-Legal representatives of
statutory preenptor-I1f right to sue survives.

HEADNOTE:

By s. 4 of the Arending Act (Punj.  Act 10 of 1960) s. 15 of
the Punjab Pre-enption Act, 1913 was repealed and in its
pl ace was substituted a new provision which onitted to
confer a right of pre-enption in the case of persons ’owning
land in the estate’ as the original s. 15(c¢c) "thirdly’ - had
done. Retrospective effect was given to the provisions by
the insertion of news. 31 in the parent Act. In respect of
sales effected after the promul gation of the Amendi ng~ Act,
one N filed suits and obtained decrees for  pre-enption in

all suits against the appellants under s. 15(1)(a) of the
Punj ab Pre-enption Act. These decrees were confirmed by the
first appellate court. Wiile the second appeals were
pendi ng in the Hgh Court, N died, and his | ega
representatives were brought on record. The High Court
di smissed the appeals. |In appeals to this Court, it was

contended that (i) the statutory right of pre-enption ‘under
the Punjab Preenption Act, was not a 'heritable right" —and
no decree for pre-enption should have been passed by the
l ower court in favour of the legal representatives; and (ii)
s. 31 of the Act as anmended retrospectively by Punjab Act 10
of 1960, stood as a bar to the granting of a decree in
favour of substituted | egal representatives.

HELD : The appeal s must be di sm ssed.

(i) The statutory right of pre-enption though not anpunting
to an interest inthe land is a right which attaches to the
and and which can be enforced agai nst a purchaser by the
persons entitled to pre-enpt. The right of pre-enption
under s. 15(1) (a) of the Punjab Act of 1913 is a persona
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right in the sense that the claimof the pre-enptor depends
upon the nature of his relationship with the vendor. But
under s. 14 of the Act, the pre-enptor nust be a nmenber of
an agricultural tribe in the sane group of agricultura
tribes, as the vendor and the land of which preenption is
sought rmust be in respect of agricultural land sold to a
nmenber of the agricultural tribe. If an i nvol untary
transfer takes place by inheritance the successor to the
| and takes the whol e bundle of the rights which go with the
land including the right of pre-emption. This viewis sup-
ported by the |anguage of s. 306 of the Indian Succession
Act and therefore, the claimof N for pre-enption did not
abate wupon his death and his legal representatives were
properly brought on 'record of the second appeal s under the
provisions of 0. 22, r. 1 read with 0. 22, r. 10 of the Code
of Cvil Procedure. (836 G 837 B-D|

Faqir Ali Shah v. Rani Kishan & Ors. 133 P.R 1907 and Wjid
Ali & Os. v. Shaban & Ors. 1.L.R 31 Al 623, approved.

Muhammad Husain v. N amat-un-nissa & Os. |.L.R 20 Al
88, referred to.
834

(ii) The Amending Act canme into. force long before N
instituted the present suits. Even the sales of land were
effected after the pronulgation of the Amending Act. In Ram
Sarup’s case, the right of the plaintiff to pre-enpt was
ext i ngui shed retrospectively; in the present case Ns right
to sue has not been extinguished. Nhad the right of pre-
enption under the Amended Act at the tinme he instituted the
suit and N s right was not extinguished on his death but
passed to his |legal representatives. [839 (F
Ram Sarup v. Minshi & Os. [196.3] 3 S.CR 858,
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeals Nos. 1148,
1656 and 2341 of 1966.

Appeal s by special |eave fromthe judgnment ~-and decree
dated July 27, 1965 of the Punjab High Court in Letters
Pat ent Appeals Nos. 13 to 15 of 1965.

Prem Chand Jai n and Janardan Sharma, for the appellants
(in all the appeals).

D.D. Sharma, for respondents Nos. 1 (iv to xiii) in _-all
the appeal s).

The Judgnent of the Court was delivered by

Ramaswam , J. These appeal s are brought by specia
| eave on behalf of the defendants against the  judgnent of
the Punjab H gh Court dated 27th July, 1965 in Letters
Pat ent Appeals Nos. 13 and 14 of 1965.

Dhara Si ngh, respondent No. 2, executed three sale deeds
with regard to |ands at village Bhadani, ' Tehsil Jhaj j ar,
Roht ak in favour of the appellants in all the three appeals.
The first sale was of |and neasuring 27 kanals and 4 nmarlas
dated Septenber 20, 1960, the second was of |and neasuring
36 kanals and 19 narlas dated Novenmber 23, 1960 and the
third was of land neasuring 33 kanals and 18 narlas dated
March 6, 1961. Neki deceased, who was the father’s brother
of Dhara Singh, vendor, instituted three suits in the court
of Subordinate Judge at Jhajjar for possession of the
aforesaid |lands covered by the three sales on the ground
that he had a superior right of pre-enption on the basis of
his relationship with the vendor as agai nst the appellants
under section 15(1)(a) of the Punjab Pre-enption Act, 1913
(Punjab Act 1 of 1913). These suits were contested by the
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appel | ants. After hearing the contentions of the riva
parties, the Subordinate Judge granted decrees in ail the
three suits in favour of the plaintiffs. In suit No. 311 of

1961 the decree stipulated that the plaintiff should
deposit the ampunt of Rs. 3,500/- in court on or before
15-1- 1963. In suit Nos. 368 and 369 of 1961 the condition
was that the plaintiffs should nake the deposit of Rs.
5,000/- and Rs. 7,000/- respectively in court on or before
15-1-1963. The appellants took the matter in appeal before
the Seni or Subordi nate Judge who by his judgment dated 30th
January, 1963 disnissed the appeal s agai nst the decrees in
835
suits Nos. 313 and 369 of 1961 and nodified the decree in
suit No. 368 of 1961 to the extent that the plaintiff was
called wupon to deposit-a further sumof Rs. 2,000/- on or
before 1-3-1963. The appellants preferred regular Second
Appeal s Nos. 280, 281 and 282 of 1963 in the H gh Court
agai nst~ the decrees and judgment of the Senior Subordinate
Judge, Rohtak. The plaintiffs also preferred in the High
Court appeal No. 830 of 1963 against the increase nmde in
the price of the |Iand by the Senior Subordinate Judge Rohtak
in the appeal arising out, of decree in suit No. 368 of
1961. VWile the appeals were pending in the H gh Court,
Neki plaintiff diedon April 7, 1963. After his death, the
appel lants vendors in the three regular appeals noved
applications under 0.22, r. | of the Cyvil Procedure Code to
bring on record of the appeals the | egal representatives of
Neki, deceased plaintiff, nanely, Dhara Singh, Ranki shan and
Bal bir Singh. Al the four appeal s were heard and di sm ssed
by M. Justice Khanna by his judgnent dated 17th  Septenber,
1964. The appel | ants preferred appeal s under the Letters
Patent which were disnmissed by a Division Bench of the
Punjab High Court by a common judgnent dated 27th July,
1965.
The claimof Neki for pre-enption was based on ss. 14 and 15
(1) (a) of the Punjab Pre-enption Act 1913 (Punjab Act 1 of
1913). Section 14 states :-

"No person other than a person who was at the

date of sale a nenber of an agricultural tribe

in the the same group of agricultural  tribes

as the wvendor shall have a right of pre-

enption in respect of agricultural land sold

by a nenber of an agricultural tribe".
"Section 15 (1) (a) reads as follows

"The right of pre-enption in respect of

agricul tural land and village immovabl e

property shall vest-

(a) where the sale is by a sole owner:

FIRST, in the son or daughter or son’s son or

daughter’s son of the vendor

SECONDLY, in the brother or brother's son of

t he vendor;

THIRDLY, in the father’s brother or father’s

brother’s son of the vendor

FOURTHLY, in the tenant who holds under

tenancy of the vendor the land or property

sold or a part thereof ."
The Punjab Pre-enption Act, 1913 was anended by Punjab Act
10 of 1960 and s. 6 of the anending Act inserted a news. 31
in the Principal which states as foll ows: -
836

"No court shall pass a decree in a suit for

pre-enption whether instituted before or after

the comencenent of the Punjab Pre-enption

(Amendrent) Act, 1960, which is inconsistent
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with the provisions of the said Act".
It is necessary also to refer at this stage to the
provisions of 0.22, r.1 and 0.22, r. 1 1 which are to the
follow ng effect :-
"0.22, r. 1 : The death of a plaintiff or
def endant shall not cause the suit to abate if
the right to sue survives".

"0.22, r. |1 I : Inthe application of this
Order to appeals, so far as may be, the word
"plaintiff’ shall be held to include an

appel lant the word 'defendant’ a respondent,

and the word "suit an appeal "
In support of these appeals, |earned counsel put forward the
argunent that the right of pre-enption clainmed by Nek
deceased plaintiff was a personal right which died with him
upon his death and the |egal representatives of Neki were
not entitled to be granted a decree for pre-enption. The
argunent was that the statutory right of pre-enmption under
the Punjab Act was not a heritable right and no decree for
pre-enpti'on” should have been passed by the |ower court in

favour of ', he legal representatives as representing the
estate of Neki. W are unable to accept the argunent put
forward by the appellants.” It is not correct to say that

-the right of pre-enption is a personal right on the part of
the pre-enptor to/get the re-transfer of the property from
the vendee who has already becone the owner of the sane. It
is true that the right of pre-enption becones enforceable
only when there is a sale but the right exists  antecedently
to the sale, the foundation of the right being the avoi dance
of the inconveni ences and disturbances which would arise

from the introduction of a stran (Ter into the land. The
correct legal position is that the statutory law of pre-
enpti on inmposes a linmitation or ~disability wupon the

ownership of a property to the extent 'that it restricts the
owner’s right of sale and conpels himto sell the property
to the person entitled to pre-enption under the statute. 1In
other words, the statutory right ‘of pre-enption though not
amounting to an interest intheland is a right /'which
attaches to the land and which can be enforced  against a
purchaser by the person entitled to pre-enpt. In the
present case, Neki obtained decrees for pre-enption in al
the three suits against the appellants and these decrees
were confirnmed by the first appellate Court. Wi le the
second appeal s were pending in the H gh Court, Nekidied and
the question is whether under the provisions of 0.22,r. |
and 0.22, r. | | of the Code of Civil Procedure, the right
to sue survived after the death of Neki. In this context,
it is necessary to consider the provisions of s./ 306 of the
I ndi an

837

Succession Act XXIX of 1925. This section expresses a
qualification of the maximactio personalis nortiur cum
persona to the extent that the section indicates 'that,
amongst causes of action which survive, are included sone
actions of a personal nature, that is to say persona
actions other than those expressly excluded by the section
itself. It is true that the right of pre-enption under s.
15(1)(a) of the Punjab Act of 1913 is a personal right in
the sense that the claimof the pre-enptor depends upon the
nature of his relationship with the vendor. But under s. 14
of the Act, the pre-enptor nmust be a nmenber of an
agricultural tribe in the sane group of agricultural tribes
as the vendor and the land of which pre-enption is sought
nmust be in respect of agricultural land sold to a nmenber of
the agricultural tribe. We are of opinion that if an
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i nvol untary transfer takes place by i nheritance the
successor to the land takes the whole bundle of the rights
which go with the Iand including the right of pre-enption.
The vi ew which we have taken is supported by the |anguage of
s. 306 of the Indian Succession Act and it follows therefore
that the claimof Neki for pre-enption did not abate upon
his death and that the | egal representatives of Neki were
properly brought on record of the second appeals under the
provisions of 0.22, r. 1 read with 0.22, r. 10 of the Code
of Civil Procedure. The view that we have expressed is borne
out by a decision of the Punjab High Court in Faqgir Ali Shah
v. Ram Kishan & Os.(1). The question that arose for
determ nation in that case was whether the right to sue for
pre-enption under s.12 of the Punjab Laws Act upon a cause
of action which accruedto a person in his life-time passed
at his death to his successor who inherited the property
through which the right had accrued. The view of the Ful
Bench ,as regards the transfer by inheritance was that the
general principle applied and that the right of pre-enption
passed wth the land and the | earned Judges distinguished
the transfer by inheritance fromthe transfer of property by
some voluntary act of the par-ties. At p. 641 of the Report,
Cark, CJ. observed
"While, therefore, there is good reason

why vol un-

tary transfers should not pass a  right
of pre-enption as regards properties
previously sold, those reasons do not apply
to transfers by inheritance. As regards
transfers by i nheritance, the gener a
princi pl e shoul d apply that the right

of pre-enption passes with the l'and.
M. Gey laid great stress on sections
13 and 16 of t he, Punjab Laws Act

urging that the father was the per son

on whom the notice had to be served, and that

was he who had the right to sue and'that the
ri ght was thus a personal one that coul d not
(1) 133 P. R 1907.

838

be inherited by the son. The right was no
doubt a personal one in the father based on
his land, but | can see no reason why such
ri ght cannot be inherited by the son. [|f the
father had waived or otherw se disposed of his
right this would no doubt be binding on the
son, as the father was representing the whole
estate.

Were, however, the father has done nothing of
the kind, but has sinply taken no steps in the
matters, there seenms to nme no reason why the
son should not step into the shoes of his
father and take the same action as the father
could have done. The son inherits the other
causes of ’'action belonging to his father and
why not this one ? Nor do | see why the son
cannot cone in under Section 16, sinply
all eging that no notice as required by section
13 was served on his father".

A simlar view was expressed by the Full Bench of the
Al l ahabad High Court in Wajid Ali & Os. v. Shaban & Os.
(1). It was held that where a right of pre-enption exists

by customas recorded in the village wajib-ul-arz, the right
havi ng once accrued did not of necessity |apse by the death
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of the pre-enptor before naking a claim but descended al ong
with the property in virtue of which it subsisted to the
heir of the pre-enptor.

It is necessary to enphasize that we are dealing in this;
case with the statutory right of pre-enption under Punjab
Act 1 of 1913 and its subsequent anendment and not with the
ri ght of preenption under the Mohamredan Law. 1In regard to
the latter right it has been held that according to the
Mohamadan | aw applicable to the Sunni sect if a plaintiff
in a suit for pre-enption has not obtained his decree for

pre-enption in his life-time the right to sue does not
survive to his heirs.-(See Muhammad Husain v. N anet-un-
nissa and Ors.) (2). It is not necessary for us to express

any opinion on this point in the present case.
On behalf of the respondent it was also pointed out that
after the passing of the decree by the, trial court, Neki
conplied with the terns of the decree and nade paynments
within the tine given. It was said that under the terns of
s. 14 and’'S. 15 (1) (a) the title to the land in the pre-
enption. ‘suits nust be deened to have accrued to Neki from
the date of such paynment. It was argued that before his
death, Neki becane the owner of the |ands which were the
subj ect matter of pre-enption and the |l egal representatives
of Neki were substituted in his place as representing the
estate of Neki. /In support of this proposition counse
relied upon the | anguage of 0.20 r. 14(1) which states :
"Where the court decrees a claim to pre-

enption in

respect - of a particular sale of property and
the pur-

(2) 1. L. R _20-Al. 88.

839

chase-nmoney has not been paid into Court, the
decree shall -
(a) specify ‘a day on or before which the
pur chasenoney shall be so paid, and
(b) direct that (on paynent into Court of
such purchase-noney, together with the /costs
(if any) decreed against the plaintiff, ‘on or
before the day referred to in clause (a) the
def endant shall deliver possession of the
property to the plaintiff, whose title thereto
shal | be deermed to have accrued fromthe date
of such paynent, but that, if the purchase-
noney and the costs (if any) are not so paid,
the suit shall be dismssed with costs."
In this connection counsel referred to the decision of the
Punjab High Court in Ganga Ram & O's. v. Shiv Lal (1) where
it was held that the title to the preenpted property -passes
to the pre-enptor under a pre-enption decree on deposit of
the purchase-noney in terns of the decree and was deened to.
pass to himfromthe date of the deposit. So far suit No.
368 is concerned, there is a dispute as to whether or not
Neki deposited the ampunt under the decree within the tinme
prescribed but as regards suits Nos. 311 and 369 of 1961, it
is adnmitted that the deceased Neki nade the paynment of the
anmount under the two decrees within the tine prescribed. So
far as these two decrees are concerned, the deposit of the
purchase noney is an additional reason for holding that the
| egal representatives of Neki were properly substituted in
his place in the proceedings of the second appeals. It was
finally wurged on behalf of the appellants that, in any
-vent, s. 31 of the Punjab Act 1 of 1913 as anended by
Punjab Act 10 of 1960 stood as a bar to the granting of a
decree in favour of the substituted respondent s. The
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argunent was stressed that s. 31 of the Punjab Act 1 of 1913
was in plain words retrospective in character and Dhara
Singh and his two sons as legal representatives of Nek
could not be granted a decree for pre-enption. In our
opi nion, this argument is wholly irrelevant. The reason is
that the Anending Act came into force on February 4, 1960
and Neki instituted the present suits for pre-enption |ong
after this date. Even the three sales of |and were effected
after the pronulgation of the Amendi ng Act. Rel i ance was
pl aced on behalf of the appellants on the decision of this
Court in Ram Sarup v. Munshi & Ors. (1) but the materia
facts of that case are quite different. It appears that the
claimof pre-enption in that case was based upon s. 15(c)
"thirdly’ of the Punjab Pre-enption Act 1913 which states:
(1) 66 P. L. R (1964), 251.
(2) [1963] S.C.R 858.
840
"Subject to the provisions of s. 14 the right
of preenption in respect of agricultural |and
and vill age i nmoveabl e property shall vest-
(a) where “the sale'is by a sole owner or
occupancy -~ tenant or, in the case of land or
property jointly owned or held, is by all the
co-sharers-jointly, in the persons in order of
succession, who but for such sale would be
entitled, on the death  of " the vendor or
vendors, to inherit theland or property sold;
(b) where the sale is of a 'share out of
joint ‘land or property, and is not made by al
the co-sharers jointly,-firstly, in.the |linea
descendants of the wvendor in or der of

succession; secondly, inthe co-sharers, if
any, who are agnates, in order of succession
(c) If no person-having, a right of pre-

enption under clause (a) of clause (b) seeks

to exercise it:-

thirdly, in the owner s of he

estate;..........
By s. 4 of the amending Act (Act 10 of 1960) s. 1 5 of the
parent Act was repeated and in its place was substituted a
new provi sion which onmtted to confer a right of pre-enption
in the case of persons 'owning land in the estate’ as the
original s. 15(c) 'thirdly’ had done. Retrospective “effect
was given to the provision by the insertion of a news. 31
in the. parent Act. The question for consideration was that
whether by reason of this anendment in the law the
respondent was entitled to the benefit of the decree which

he obtai ned under the previously existing enactnent. It was
the case of the plaintiff that he owned land in the 'estate’
whereas the vendee did not own | and there. The def endant

while not disputing that the plaintiff owned land- in the
village or the correctness of the allegation that the |and
was in an 'estate’, sought to prove that he too owned | and
in the sanme village and 'estate’ but in this he failed. As
the case of the plaintiff was directly covered by the terns
of the statute his suit was decreed by the trial court on
Novber 8, 1951, and an appeal and second appeal therefrom
were al so dismi ssed. The question was whet her the respondent
was entitled to a decree in view of s. 31 of the Punjab Pre-
enption Act 1913 as amended by Punjab Act 10 of 1960 which
cane into force on February 4, 1960. It was held by this
Court -that in view of the plain language of S. 3 1, the
substantive | aw enacted by the legislature in the anended s.
15 of the Pre-enption

841
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Act should be applied and the decree for pre-enption in
favour of the first respondent should be set aside. It s
mani fest that the material facts of the present case are
different and the ratio of the decision of this Court in Ram
Sarup v. Muinshi & Ors. (1) has no application to the present
case. In Ram Sarup’s case(1l) the right of the plaintiff to
pre-enpt was extinguished retrospectively; in the present
case Neki’'s right to sue has not been extingui shed Neki had
the right of pre-enption under the Anended Act at the tinme
he, instituted the suit and Neki’'s right was not
ext i ngui shed on his death but passed to hi s | ega

representatives.

For the reasons expressed above, we hold that these appeals
have no nerit and nust be dismissed with costs. There wll

be one set of hearing fee.

Y. P.

(1) [1963] 3 S.C. R~ 858,

Appeal s dism ssed.
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