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RESPONDENT:
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BENCH
MM PUNCHHI, K. VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Venkat aswani . J.

The office of the second respondent issued a notice on
9.5.1980 to the first respondent Society (hereinafter
referred to as "the Society") to show cause within 15 days
fromthe date of receipt of that notice as to why the
Managi ng Committee (then in office) off the Society should
not be renoved and an admi ni strator appointed in its place.
The said show cause notice signed by the Deputy Registrar
(H pointed out several irregularities conmitted by the said
Managi ng Comm ttee. |Imedi ately the Society through its then
President noved the Delhi H gh Court by filing CW No. 661
of 1980 challenging the said show cause notice. U tinately
that wit petition was disposed of on the basis of
settlenent arrived at between the parties and the H gh Court
passed an order on 22.5.1981 based on-a meno of conprom se.
The rel evant clause in the order is clause (iii) which reads
as follows :-

"That the society will send noti ce,

by regi stered post acknow edgenent

due to all the persons who are in

arrears with the society in respect

of an anount exceedi ng Rs. 500/- By

this notice, these persons wll be

asked to file t he requisite

affidavits and pay the bal ance of

the anbunt due from them as shown

in colum 9 of the Annexure P/32

for the pl ots proposed to be

allotted to them \Which anount

includes interest at the rate of

15% per annum from 1st January 1979

upto 30th April. 1981 or an earlier

date till whi ch they were in

default. The requisite affidavits

and the crossed bank drafts in

favour of the petitioner society

for the amunts demanded in the

notices (as shown in colum 9 of

the Annexure P/32) nmust reach the
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society within one nonth fromthe
date of despatch of the said
notice. The failure to submt the
requisite affidavits or to nake
paynment within the time shal

finally disentitle the person in
default from participating in the
el ections as also. fromgetting the
allotment of a plot. No further

rel axation, whatsoever, shall be
made and the present relaxation
shal | not be treated as a
pr ecedent .

It is the case of the Society that pursuant to the
above extracted clause in the Conpronise order. the
appel l ant was called uponto file an affidavit (the form of
whi ch was enclosed along wth notice) wthin the time
prescribed therein. The said notice was served on the father
of the! appellant as at the relevant tinme. the appellant was
inthe United States of Anerica. As the appellant did not
file the _affidavit in time, he 'was renoved from the
Society’s nmenbership and consequently he lost the right of
al l otment of the plot even though adnmittedly he had paid the
entire cost of the  plot and was not in arrears of any kind
on the date when /the first respondent issued a notice
calling upon the appellant to sign the affidavit. The
affidavit required such nenmber of the Society who was
entitled to get allotnment to state on oath that neither he
nor his spouse owns any plot or house in Delhi. It is to be
noted at this stage that such a declaration was already
signed and filed by the appellant as required under Bye-|aw
(ii) and after getting such declarationhe was adnitted as a
menber of the Society.

The appel |l ant aggrieved by the action of the Society
renoving him fromits nenbership noved the Del hi H gh Court
by filing C MP.No. 881/1983 in C-WNO 661/80 in which the
Hi gh Court earlier passed the order on the basis of the
conprom se meno giving certain directions to the Society.
According to the appellant, the said C MP. was to permt
himto file the affidavit even though he was not liable to
file such an affidavit in terms of clause (iii) of the High
Court order. The Hi gh Court did not —agree wth the
contention of the appellant that he was not liable to file
such an affidavit and he having come to the Court after an
i nordi nate and unexpl ai ned del ay. he was not entitled to the
relief sought for. On that ground the Hi gh Court rejected

the application. |In these circunstances. the present appea
by special |eave has been filed by the appellant!
M. R Sunder avar adhan, | ear ned Seni or Counse

appearing for the appellant took us through the show cause
notice issued by the second respondent to the first
respondent. the conpromi se order of the H gh Court passed on
22.5.1981 and also two orders passed by the Hi gh Court in
simlar circunstances dated 25.5.1984 in C M No. 164/82 and
C. M No. 363/82. It is the contention of M. R
Sunder avardhan that the action of the first respondent
Society expelling the appellant from its nmenbership was
totally without jurisdiction and contrary to the bye-laws of
the Society and also the provisions of the Delhi Co-
operative Societies Act and Rules framed thereunder. It is
his subm ssion that the Delhi Hgh Court itself has
construed clause (iii) of +the conpronise order in CM No.
164/82 in C WNo. 661/80 to nmean that notices issued to
persons who were not in arrears nmust be treated as ms-
concei ved. That being the position as explained/interpreted
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by the High Court. the counsel, argued that the stand taken
by the appellant that the Society ought not to have sent the
noti ce when the adnmitted position was that he was not in
arrears was right. Even assunming that the appellant should
have filed an affidavit in the form prescribed by the
Society and to be subscribed on a stanp paper. the appell ant
shoul d have been given tine to file such affidavit. Instead
the Society removed him fromits nmenbership presumably to
obl i ge sonme other person waiting in the list. He al so placed
heavy reliance on the orders of the H gh Court passed in
CM No. 164/82 and C. M No. 363/82 and submtted simlar
opportunity ought to have been given to the appellant by the
Hi gh Court and the failure to do so was not legally
sustainable. He also invited our attention to an order dated
1.3.1989 passed by this Court while granting special |eave
petition in the presence of counsel for the Society
directing the Society to keep one plot vacant which will be
allotted after the decision of this appeal and pernmtted
plots to 'be allotted to other eligible nenbers of the
Soci ety. ‘According to the learned counsel one plot as per
orders of this Court nust be avail able as on date and in the
event of success of this appeal. that plot must be allotted
to the appellant.

M. A K Ganguli, learned Senior Counsel appearing for
the Society except submitting that the notice was served on
the father of the appellant and he having failed to file the
affidavit within the prescribed time. cannot now seek the
relief of allotment of the plot. has no effective answer to
the argunent that. ~on the admitted position that the
appel l ant was not in arrears of any kind on the date when
the notice was issued, the issuance of notice itself was not
right. M. Ganguli father subnitted that subject to the

result of this appeal, the plot reserved as per the orders
of this Court has been allotted tothe person in the waiting
list and in case, the appellant succeeds that plot will have

to be allotted to the appell ant.

We have gone through the relevant materials placed
before us and after considering the rival argunents, we are
of the view that the appell ant has made out a case.

As pointed out by the |earned Senior Counsel for the
appel l ant, the H gh Court itself had occasion to decide an
issue simlar to the one under consideration in C. M -Nos.
164/ 82 and 363/82. The Hi gh Court observed therein that 'we
are satisfied that the applicant had paid a sum Rs. 15, 508/ -
before the date of that notice and this is nowaccepted by
counsel for the Society. It is also accepted by the Society
that the anmpbunt to be paid for a plot neasuring was Rs.

15,500/-. It is, thus obvious that the applicant/appell ant
was not in default and hence the notice sent . to himwas
nm sconcei ved. t he appel | ant/ appel | ant is, t her ef or e,

entitled to a plot. (Enphasis supplied)

After observing as above. the High Court directed the
Society to allot a plot to the applicant/appellant in that
case and permitted the applicant/appellant to file an
affidavit within one nonth fromthe date of the order
Simlar order was also passed in CM No. 368/82. Wen the
matter under appeal came up before the H gh Court a
di fferent view was taken presunably overl ooki ng the rel evant
fact that the appellant was also not a defaulter and.
therefore, the Society ought not to have sent a notice as
contenpl ated under <clause (iii) of the conprom se order. W
are also told and it is not disputed that on the date when
the Hgh Court disnissed the application of the appellant
allotments were not conplete and there was no good ground to
deny the appellant from producing an affidavit in any event
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in the formrequired by the Society.

In the circunstances, we are of the view that the
denial of the relief to the appellant by the H gh Court
cannot be sustained and the appellant nust be allotted a
plot and if the required affidavit has not already been
filed by the appellant. the sane wll be filed within one
month fromthe date of this order.

In the result. the appeal is allowed and the order of
the Hgh Court is set aside and the prayer of the appell ant
in CMP. No. 881/83 to the extent indicated above is
al | owed.

1. A No.1/89 is filed by the individual who was in the
waiting list and who has been allotted the plot kept under
reserve subject to the result of the appeal. As already
stated, the allotnment to the applicant in I.A No. 1/89 nust
be subject to the result of  this appeal. As the appeal is
now al | owed, the application for intervention is dismssed.
This wi Il not, however, prejudice his any other rights
agai nst the Soci ety.




