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1. Mauza Sangamari Pathar is a small village. It is situated within P.S.
Dobaka in the District of Nagaon in the State of Assam The residents are
principally agriculturists. Madhabtoli is a neighbouring village. Appellants
are the residents thereof.

2. Taheruddin PW2 was a resident of Changmazi Patghar. The distance
between two villages is about one nile. He had been living in a house
consi sting of four roons; each situated in different corners abutting a big
court yard nmeasuring 20" x 40'.
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3. The incident occurred soon after the denolition of Babri Masjid. A
conmunal riot had taken place. Curfew was inposed.

4. On or about 14th Decenber, 1992 Taheruddin was in his fields. A
nmob came to his house. |In one of the roons, his wife and six daughters
were sl eeping. Another roomwas being occupied by his sons. The nob

br oke open the door. They allegedly cane arned. Near about that tine,
anot her house bel onging to one Nandu was burning. Allegedly, fromtwo
sides, 14-20 people canme to the house of Taheruddin

5. One of his sons, M. Mustafa PW3 was |n his bed. He was all alone.
He all egedly heard the voice of CGopal calling, 'Miunshi’, Mnshi’, to which
he replied that he was not at honme. Gopal and several other people opened
the banboo door. Gopal ’'poked” himwith a spear which struck at his |eg.

He took it out and ran outside the house. Two persons standi ng outside were
al l egedly recogni zed by him They were allegedly armed with ’dao’

"dagger’, 'arrows’ etc. ~He saw his father com ng towards the honme. He
asked himnot to go honme. He raised a hue and cry. Inside the house his

not her 'and two sisters were being backed. He did not recognize any one of
the assailants. He returned to the house sonetines later to find that his
not her was lying in a critical condition and two sisters |ying dead.

6. Taheruddi n who, allegedly was prevented from comng to his house

by his son and had run away, cane there and found a group of people
striking the wall of hi's house with "dao’, ’'lathi’ etc. One of them Rahna
CGour had shot an arrow at him It hit his right hand. He saw the accused
froma distance of about 2 = nals away (1 nal = about 27-28 feet) ie. About
70 ft. in total. He shouted. An arny vehicle arrived there. He found his
daughter Binmala in an.injured condition. She had died. He also found his
ot her daughter Hajeera lying dead. Taking Bimala on his shoul der, he stood
on the road. After the departure of the arny personnel, he found his wife
Sahera Khatoon lying injured in mddle of the paddy field near the house.
He carried her home, whereafter she died.

7. Hani f, PW4, another son of Taheruddin allegedly alongwth Zakir
Hussain was in the kitchen. He is said to be a |abourer and all egedly al so
sustained injuries. He has not been exam ned.

8. Three accused, Kal yash, Hari  Singh and Ratan, ‘according to him
entered his room He was not assaulted but allegedly Zakir was taken away
by them He allegedly took shelter under a banana tree and observed the
entire incident. According to hi mwhen his nother came out, CGopal

Kal yash, . Ghandul , Krishna and Haren Doctor assaulted his npther who died
there. Wen Hajeera came out fromthe room she was assaul ted by
Badhuram Ti mu, Hari Singh and Rahna. Oher-three sisters escaped but

Bi mal a was assaulted by CGopal, Ratan and Haren Doctor. They al'so caused
hurt to Zakir.

9. Al t hough, according to PW2 the arny vehicle cane and went away,

as per the version of others, both arnmy and police teamcane to the place of
occurrence.

10. VWhereas the injured were taken to the District Hospital for treatnent
by the Police, the dead bodi es were taken in the armnmy vehicle.

11. The injured were exam ned by the Medical Oficer -at about 1.00 a.m
and were said to have suffered the following injuries :-

Zakir Hussain

1) There was vertical cut injury over the lip. Size 2" x =".

2) There are six cut injuries over the scalp each about 2" x1/2" in
si ze.

3) Left little finger was severed at the bone of the proxinal

phal ange.

4) There is swelling and tenderness over the right hand.

5) There were two cut injuries over the back, on each side.
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There was nmultiple cut injury and got injury on the right hand with
sharp cutting. Wunds were dangerous in nature.

Md. Must af a Ahned:

1. Penetrating injury of the right leg with sharp pointed weapon. Size
1/3" x =". The injury is fresh and margi ns were irregul ar

2. Sinple cut injury by sharp pointed object.

12. The injured, Taheruddin and his other sons were taken to Daboka

Guest House. They were also taken to the police station. No statenent,
however, was made by them

13. The investigating officer, PW7, B.N Kalita, however, stated that he
had received a nessage fromone Biresh Dutta in regard to a fire. He nade a
G D. Entry and sent a police teamthere. It was nunbered as G D.E 532

dated 14.12.1992. He came to the place of occurrence. He did not say

when he canme there. However, according to Taheruddin, a statenment was

made by himon the next date. Investigating Oficers stated that he took up
the investigation and drew a sketch map. He allegedly held an inquest of the
three dead bodies. |nquest reports, however, are not on record.

14. Post nortem of the three dead bodi es were performed at about 12 o’
cl ock on 15th Decenber, 1992.

15. On the dead body of Sahera Khatoon, two incised wounds were
found, one at the right side of upper neck and another at the right shoul der

16. On the dead body of Binmala Khatoon, also two injuries, being incised
wounds, were notice; one at the left parietal bone of the neck and the other at
the | eft upper neck.

17. On the dead body of Hajeera Khatoon also two injuries, being incised
wounds, were found, one on the right upper neck and another at the right
parietal region of scalp

18. According to Dr. Madhusudhan Dev Goswam, PW1 (who conducted

the post nortem examnination), their stomachs were found to be enpty. The
death in each case was found to have taken place 48 to 72 hours fromthe
time of post-nortemexamination. It was opined that in all the three cases
the injuries mght have been caused by the sane weapon.

19. The prosecution is silent as to when the dead bodies were /returned to
their famly. Taheruddin (PW2) stated that he had come back to the village
with another police officer. He did not informhimabout the incident. He
did not name any accused. The dead bodi es were buried.

20. PW2 nade a statement before the Investigating Oficer. There is a
di screpancy as to when he made this statenent.

21. Learned counsel for the State submits that such a statenent was nade
at 12.10 p.m Fromthe First Information Report it appears that the

statenment of Taheruddin was received at the police station at about 11.00

p.m on 15th Decenber, 1992. PW2 allegedly had nade two different

statenments, one that he nade the ejahar (statement) one day after the

i ncident, but at another place, he stated that he had made the statenent three
days after the incident.

22. PW4 stated that he had | odged the First Information Report.
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23. Be that as it may, admittedly, the investigation had started even prior
to lodging of the First Information Report. Post-nortem exam nations had

been conducted, site map had been drawn before 12.00 p.m on 15th

Decenber, 1999 and as per PW7, inquest were held but he did not say

where the inquest reports are.

24, PW. 2 and 3 concededly did not see the entire incident. They did not
wi tness the actual assault on the deceased.

25. The learned trial Judge, however, relied upon the evidence of these
wi tnesses. They were treated as eye wi tnesses.

26. Attention of the witnesses were drawn to the statenents nmade by them
before the police authorities. It was pointedly asked as to whether they had
naned the accused as persons allegedly assaulting the deceased. They had

not. Although contradictions in the statements of the witnesses vis-‘-vis their
statenments under Section 161 of-the Code of Crimnal Procedure were

noticed, the learned trial judge did not discuss the same stating that they
were only mnor in nature. They were not.

27. Ni-rmal-Dutta, Nandu Dutta and Shyam Sunder Gour were found to be

i nnocent by the learned trial judge as even PW3 and PW4 did not
specifically name them as regards their participation in the comm ssion of
of fence on the night of occurrence. They were acquitted.

28. The Hi gh Court disbelieved PW2 in view of the glaring
contradictions noticed in his statenents nmade before the police vis.-a-vis the
statement nade in his deposition before the Court. According to the High
Court the omission on his part to nane CGopal who took |eading part and

Rahna who had al | egedly shot an arrow, rendered his evidence highly

suspi cious. The High Court noticed that PW3, Mistafa Ahned, accepted

that he had discussions with the witnesses about the nanes of probable
assailants. The Hi gh Court, therefore, disbelieved the first informant. It,
however, did not consider the entire prosecution case fromthe angle that
thereby, to a large extent, the cul pability of the accused and their
participation in the incident becanme doubtful.

29. The High Court noticed serious contradictions nade by PW3 that he
had not told about burning of any lanp or CGopal calling his father by nane.
Wereas, before the police in his statenent under Section 161 of the Code of
Crimnal Procedure he had stated that he was in his bed, in his deposition in
the Court he stated that he was reading inthe roomwth the help of the
lanp. He also did not informthe investigating officer that after opening the
door. CGopal, Hari Singh and Kail ash stood in front of the door and Gopa
started poking himw th a spear

30. PW 4, according to the prosecution, is a star witness. The
contradictions found in his statenent before the Court conpared to the
statements made to the police under Section 161 of the Code of Crim nal
Procedure had been taken note of by the Hi gh Court. He was found to have
contradicted hinself so far as taking the nane of Ratan is concerned. He
had al so not disclosed that Kal yash and Ratan dragged hi mout and i nflicted
injuries on him or he had been able to recogni ze the accused by noonli ght.
The Hi gh Court opined that benefit of doubt should be given to Ratan Das,
@Gundul u Gour and Budhu Tinmang. The High Court held that as PW 3 and

4 were inside the room they had the opportunity to see the actua
occurrence, whereas according to the said w tnesses thensel ves, they had
gone out of the house. The High Court, therefore, comitted a serious error
in opining so

31. If the banana trees where PW4 could hide hinself were within the
precincts of house, it is doubtful whether he could see the occurrence after
his nother and two sisters came out of the house and in fact who had

assaul ted the deceased.

32. Two of the dead bodies were found on the road, and one in the field.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

22

Qut of the twelve accused, naned in the First Information Report, six have
been acquitted. [Involvenent of the | eader of the nob, nanely, Gopal (since
deceased) has seriously been doubted. Only five persons have been

convi cted, who are appellants before us.

33. The G D. Entry, on the basis whereof, the investigating officer and
other police officials cane to the place of occurrence has not been fil ed.
Contents thereof, thus, have not been disclosed. Biresh Dutta, who had

i nforned the police, has also not been exanmined. GD. Entry, admittedly, as
di scl osed by the Inspecting Oficer, PW7, did not contain the names of the
accused. Zakir, another injured wtness, whose relationship with
Taheruddi n has been stated differently by PW. 2 and 3 has al so not been
exam ned.

34. PW3, adnittedly was taken to the police station. PW4 had al so been
taken to the police station. PW, as noticed hereinbefore alongwith the
injured were given shelter in the 'dak bungal ow at Dabaka. Even then no
attenpt was nmade to record their statenents

35. 't is difficult to appreciate that because of the | aw and order situation
the investigating authorities could not take such statements. Surprisingly,

the investigation had already started. Al essential actions, nanely - naking

of inquest, getting the postnortem of the dead bodi es conducted, obtaining

injury reports of the injured persons, preparation of the site map etc. had

been undert aken.

36. PW1 states that he came back wi th another police officer, but even to
hi m he did not nmake any di scl osure.

37. PW5 is the scribe of the First |Information Report. Hi s house is

al nost 2 kns. away fromthat of Taheruddin. Wen he went to

Taheruddi n’ s house, about 100-200 people had gathered there. Taheruddin

di scussed first "on the things to be nentioned in the "ejahar" and, thereafter
only he wote the sane.

38. The abovenentioned delay in | odging the First Infornmation Report
has not been expl ained. Lodging of pronpt F.1.R is necessary for providing
checks and bal ances. In a case of this nature, where 'ennity arising out of

l and dispute is adnitted, in absence of any expl anation, delay in |odging the
F.1.R should be viewed with suspicion

39. First Informati on Report was | odged after the deliberations. Land
di spute between the parties is adnitted. |nquest was held even before the
recording of F.I1.R Odinarily, the same is inpernissible. [See Ranesh
Baburao Devaskar & Ors. v. State of Mharashtra 2007 (12) SCALE 272]

40. CGenesi s of the occurrence has not been proved. It is likely that
burni ng of the house of Nandu started first wherefor only information about
the burning was given by Ritish Dutta to the Police.” The incident in
guestion m ght have taken place |later. Nandu has been acquitted of the

char ges.

41. From the di scussions made herei nbefore, and particularly in view of

the conduct of the prosecution witnesses, in our opinion, it isdifficult torely
upon the statenents of the prosecution witnesses. Medical evidence al so

does not support the prosecution case. Deaths, according to the doctor

occurred 48 to 72 hours prior to the exam nation of the dead bodies. But, if

the prosecution case is to be believed, the same took place within twelve

hours fromthe death thereto.

42. On having a broad conspectus of events, | amof the opinion it is
difficult to place inplicit reliance on the prosecution case.

43, We are not oblivious of the fact that several Conm ssions and
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Conmittees set up to inquire into the effect of comunal riots in different
parts of the country severely criticized the role of the investigating officer
Tardy and partial investigation has been held to be not uncomon.

In this case, no such question was raised. At no stage any such
conpl aint was made that the investigation carried by the investigating
authorities was not proper or fair. Odinarily, the court shall not raise such a
presunption unl ess appropriate nmaterials are brought on record. The court
may or may not raise a presunption that an official act having been done
was not in due course of its business, but in a criminal case, no presunption
shoul d be rai sed which does not have any origin in any statute but woul d
cause great prejudice to an accused.

The courts, in order to do justice between the parties, nust exam ne
the materials brought on record in each case or its own nmerits. Marshalling
and appreciation of evidence rmust be done strictly in accordance with | aw,
wher ef or the provisions of the Code of Crimnal Procedure and Evi dence
Act must be followed. ~It, in my opinion, would not be proper to contend
that only because an offence is said to have been commtted during a
conmunal ‘riot, the provisions of the Code of Crimnal Procedure and
Evi dence Act woul d not be applied differently vis-‘-vis a so-called ordinary
case. They are nmeant to be applied in all situations. Appreciation of
evi dence nust be on the basis of materials on record and not on the basis of
some reports which have nothing to do with the occurrence in question
Only because in sonme parts of the country police investigations attracted
severe criticism the sane in no manner should be applied in all the cases
across the country. Each accused person; even a terrorist, has his human
right. He be tried in accordance with | aw

44. Article 12 of the Universal Declaration of Human Ri ghts provides for
the Right to a Fair Trail. Such rights are enshrined in our Constitutiona
Schene being Article 21 of the Constitution of India. |f an accused has a

right of fair trial, his case nmust also be exam ned keeping in viewthe
ordinary | aw of the | and.

It is one thing to say that even applying the well-known principles of
law, they are guilty of conmi ssion of offences for which they are charged
but it is another thing to say that although they cannot be held guilty on the
basis of the materials on record, they nust suffer punishment in view of the
past experience.

Even then chances of the false inplication cannot be rul ed out
altogether and particularly in a case |like the present one when those who
have been named in First Information Report and said to have taken a
leading role in the matter have been acquitted, the correctness whereof is not
in any question. W do not know how a different standard can be applied in
case of others. | am therefore, unable to subscribe to the viewthat in a case
of this nature, the norns of appreciation of evidence should be applied
differently.

It is not a case where an unfair trial |ike Zahira Habibulla H. Sheikh
vs. State of CGujarat (2004) 4 SCC 158 had taken place whi ch was apparent
on the face of the record. The question of adopting and applying different
norms in a case of this nature, therefore, would not arise. ~Even in Zahira
Habi bul l a H. Shei kh (supra) the case was transferred to anot her State,
evi dences were taken afresh. Such a case has not been nade out here.
Zahira Habi bulla H Shei kh (supra) nust be held to have been decided in a
different fact situation. |[See Satyajit Banerjee and Qthers v. State of WB.
and Gthers : 2005 (1) SCC 115]

It nust be borne in mnd that wherever Parliament intended to lay a
di fferent standard of proof in relation to certain offences or certain pattern of
crimes, it did so. In such a case subject to establishing sonme prinmary fact,
the burden of proof has been cast on the respondents. There are a |arge
nunber of statutes where the doctrine of 'reverse burden’ has been appli ed.
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Save and except those cases where the Parliamentary statutes apply the
doctrine of reverse burden, the courts, in ny opinion, should not enploy the
same whi ch per se would not only be violative of Universal Declaration of
Human Ri ghts but al so the fundanental right of an accused as envi saged

under Article 21 of the Constitution of India.

In Syed Akbar vs. State of Karnataka : AIR 1979 SC 1848 this
Court held :-

"28. In our opinion, for reasons that follow, the first line
of approach which tends to give the maxima | arger effect
than that of a merely perm ssive inference, by |aying

down that the application of the naxi mshifts or casts,

even in the first instance, the burden on the defendant

who in order to excul pate hinself nust rebut the

presunption of negligence against him cannot, as such

be invoked in the trial of crimnal cases where the

accused stands charged for causing injury or death by
negligent ‘or rash act. The prinmary reasons for non-
applicati'onof this abstract doctrine of res ipsa loquitur to
crimnal trials are: Firstly, ina crimnal trial, the burden
of proving everything essential to the establishment of

the charge agai nst the accused al ways rests on the
prosecution, as every man is presuned to be innocent

until the contrary/is proved, and crimnality is never to be
presuned subject to statutory exception.” No such

statutory exception has been made by requiring the

drawi ng of a mandatory presunption of negligence

agai nst the accused where the accident "tells its own

story" of negligence of sonebody. Secondly, there.is a
marked difference as to the effect of evidence viz. the
proof, in civil and crimnal proceedings. In civi

proceedi ngs, a nere preponderance of probability is
sufficient, and the defendant is not necessarily entitled to
the benefit of every reasonable doubt; but in crimna
proceedi ngs, the persuasion of guilt nmust anmount to such

a noral certainty as convinces the mnd of the Court, as a
reasonabl e man beyond all reasonable doubt. Were

negligence is an essential ingredient of the offence, 'the
negl i gence to be established by the prosecution nmust  be

cul pable or gross and not the negligence nerely based

upon an error of judgnent. As pointed out by Lord Atkin

in Andrews v. Director of Public Prosecutions919,

"sinple lack of care such as will constitute civil liability,
is not enough"; for liability under the criminal law "a

very high degree of negligence is required to be proved.
Probably, of all the epithets that can be applied’ reckl ess’
nost nearly covers the case". "

The said principles were applied in Jacob Mathew vs. State of Punjab :
(2005) 6 SCC 1.

Presunption of innocence is a human right. Such-a legal principle
cannot be thrown aside under any situation. [See Narendra Singh and
another v. State of MP. : (2004) 10 SCC 699 and Ranjitsing Brahngjeetsing
Sharma v. State of Miharashtra and Another : (2005) 5 SCC 294]

45. I ndependence of judiciary nust be upheld. The superior courts should
not do something that would | ead to inpairnment of basic fundamental and
human rights of an accused. It is of sone interest to note the recent decision

of the Privy Council in The State vs. Abdool Rachid Khoyratty : [2006]
UKPC 13 wherein the statute limting the jurisdiction of the Court to grant
bail by the Mauritius Governnent was held to be illegal as infringing the
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doctrine of separation of power which ensures the i ndependence of judiciary.
46. Appel l ants are, thus entitled to benefit of doubt.
47. These appeals are allowed. |If the appellants are in jail, they are

directed to be released forthwith, unless wanted in connection with any other
case.

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005J.
( S.B. SINHA)

New Del h
May 2, 2008
2

I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 907 COF 2006

Har endra Sar kar \ 005\ 005. Appel | ant
Versus

State of Assam \ 005. . Respondent

Wth

Crim nal Appeal No. 1068 of 2006

JUDGMENT

HARJIT SINGH BEDI, J

1. | have perused the judgment rendered by ny | earned
Brother Sinha, J. | regret | amunable to accept the concl usions
reached. | am accordingly giving ny own opinion in the matter.

2. These appeal s by way of special |eave raise an interesting
guestion as to how evidence in cases involving nultiple
murders during and arising out of comrunal riots has to be
assessed. They arise out of the follow ng facts:

2A. At about 10.00 P.M on Decenber 14, 1992, Mbhd.

Taheruddin PW2, was guarding his paddy crop in his field
close to his house in Village Changmazi Pathar, Police Station
Daboka, District Nagaon in the State of Assam H's sons, PW
3 Mohd. Mustafa Ahmed and PW4 Mhd. Hani f Ahmed and

one Jakir Ahned a young boy statedly a close relative, were

sl eeping in one of the roonms in the house whereas his wfe
Sahera Khat oon and si x daughters includi ng Hazera Khat oon
Jahanara Begum and Bi m a Khat oon were sl eeping in another

room As it was a noonlit night, Mhd. Taheruddin saw a

group of 10 to 12 persons coning fromthe north and anot her
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group fromthe south approaching his honme stead. The

i ntruders entered through the front door of the house and the
accused Copal called out for Taheruddi n. Taheruddi n noved
forward and heard a commmotion side and enquired from Mhd.
Must af a Ahned as to what had happened on which he

shouted to his father not to come cl ose as people were being
killed. Mustafa Ahnmad al so ran away whereas Taheruddin hid
hinself in the paddy fields and saw the attack on his house.
He al so had a narrow escape as an arrow shot at him by
accused Rahna Core m ssed his body but hit himon his right
hand. The accused persons then ran away fromthe spot.
Taheruddi n then came out from his hiding place crying out

al oud on which an arny vehicle was attracted. He also found
that two of his daughters had been killed and his w fe Sahera
Khat oon seriously injured. She was carried into the house but
expired soon thereafter. On enquiry, it was reveal ed that
Mohd. Mustafa and Jakir Ahmad had al so been seriously hurt.
An arny vehicl e again returned to the place of incident and
the injured were sent to the Nagaon Civil Hospital and the
dead bodi'es'to police stati on Daboka. The First Information
Report was recorded in the police station at about 11.00 P. M
on Decenber 15, 1992 - the police station being about eight
kil ometers away fromthe place of incident. |In the first

i nformati on report Taheruddin named 13 persons in all, they
bei ng Gopal Chose, 'Harendra Sarkar, Raton, Krishna, Shyam
Gour, Niramal Dutta, Kailash Gour, Nandu Gour, Dhirendra
CGour, Budh Ram Bonghand, Bari ka Ti mung, Hori Si ngh Gour

and Gundul u Gour.

3. The dead bodi es were al so subjected to post nortem on
Decenber 15, 1992 and it transpired that Sahera Khatoon,

wi fe of Taheruddi n aged about 35 years had three incised
wounds on her person and the daughters Bi mal a Khat oon and
Hazra Khatoon aged 3 and 7 years respectively had two

i nci sed wounds each. Jakir Hussain-was al'so nedically

exam ned by Dr. Jiauddin Ahmed PW6 at about 1.20 A.M on
Decenmber 16, 1992 and five injuries, all of themgrevious in
nature, were found on his person. | Hanif Ahnmed, PW4 too was
nedi cal | y exanmi ned on the sane day and two injuries, one
grievous were found on his person.  On the conpletion of the
i nvestigation, the accused were charged for offences

puni shabl e under Sections 147/148/ 149/448/ 302 and 326 of

the IPC and as they pleaded not guilty they were brought to
trial.

4, The prosecution in support of its case placed primary
reliance on the evidence of PW2 Mhd. Taheruddin and his
sons PWB Mohd. Mustafa (injured) and PWI Mohd. Hanif in
addition to the medi cal evidence of PW Dr. Madhusudan Dev
Goswam who had conducted the post nobrtem examnation on

the dead bodi es on the Decenber 15, 1992 and PW®6 Dr.

Ji auddi n Ahmad, who had nedically exam ned Jakir Hussain

and Mohd. Mustafa PW and the Investigating Oficer B.L.
Kalta, PW7. The prosecution case was then put to the
accused and they denied their invol vement and pl eaded fal se
inmplication due to enmty.

5. The trial Court in its judgnent dated June 18, 2005
relying on the evidence of PW3 and PW4, Mistafa Ahnad

and Hanif Ahnad respectively, in particular, as corroborated
by the nedi cal evidence, held accused Kailash, Hari Singh
@undul Ratan Das, Krishna Das, Harendra Sarkar, Rahna

CGour and Budhu Gour guilty and convicted them under

several sections with which they had been charged, viz., under
Sections 302/ 34, 448/ 34 of the |I.P.C and sentenced themto

i mprisonnent for life and fine of Rs.2000/- and in default of
paynment of fine, to rigorous inprisonnment for six nmonths. An
appeal was thereafter taken by the accused to the Hi gh Court.
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The Hi gh Court observed as under

17. P.W7, the Investigating Oficer, proved
the contradictions with regard to PW4 to
the effect that he did not tell himthat
Kai | ash and Ratan dragged hi m out and
inflicted injuries on himor that he has
been abl e to recogni ze the accused persons
by moon light. These contradictions
proved by P.W7 in respect of PW 3 and 4
have been cross-checked by us with the
stat ement recorded under Section 161
Cr.P.C. PW4 has naned Ratan before the
Court who had allegedly entered his room
and took out Jakir. But Ratan has not
been named before the Investigating
Oficer. Therefore, fromthis wtness, we
find evidence against accused Kail ash,
Ghandul ; Krishna, Haren, Badhuram

Tinu, Hari Singh and Rahna. There is
not hi ng said about Ratan by PWs 2 and 3.
Therefore, there is doubt about his
presence as clainmed by the PW4. So far
CGhandul and Badhuram are concerned, we
find that it is only PW4 who had stated
about their presence and participation in
the alleged crime. He is not supported by
PW 2 and 3 in this regard. |In our

consi dered opinion, ‘there is doubt about
the presence of Ratan, Ghandul and
Baduram at the time of occurrence. In so
far Krishna CGore, Kailash Gore, Hari

Si ngh, Haren Sarkar and Rahna are
concerned, we find that PW 3 and 4 have
have indicted themas their assail ants.
PW 3 and 4 were inside the house and

had the opportunity to see the actua
occurrence. In the process, they could
recogni ze Kailash Gore, Krishna, Hari

Si ngh, Haren Sarkar and Rahna. PW 3

was reading inside the roomand he could
recogni ze themin the light of a lanmp.  After
openi ng the door, he al so saw Gopal (since
deceased), Hari Singh, Krishna, Haren and
Rahna. Therefore, his evidence agai nst
Copal (dead) Kailash, Krishna and Haren

is also reliable. He had identified themin
the moon light froma close proximty. The
ot her accused CGhandul, naned by P.W4 is
entitled to benefit of doubt since he has
not been named by PW 2 and 3.

And having held as above finally included;

Fromthis discussion, it appears that the
prosecution has succeeded in establishing
the charge agai nst Kail ash Gour, Krishna
Gour, Harendra Sarkar, Hari Singh Gour
and Rahna Gour. The other three
appel l ants, nanmely Ratan Das, Gundulu
Gour and Budhu Timang are entitled to
acquittal on benefit of doubt"

6. It is in this circunstance, that the appea

at the

i nstance of the convicted accused is before this Court by way
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of special |eave.

7. Bef ore enbarki ng on an appreciation of the

evi dence which would determ ne the fate of the appeal, there
are several factors peculiar to the present case mhlch brings it
out of the category of a usual set of nurders and whi ch need
to be highlighted. As per the evidence on record, the incident
had taken place on the 14th of Decenber 1992 in the

di sturbances that followed in the aftermath of the destruction
of the Babri Masjid in Ayodhya. As is well known, the fall out
of the destruction of the Masjid was felt all over India and
caused great consternation anongst the Mislim comunity.

W despread riots broke out throughout the country and the
present nmultiple nmurders are al so a consequence of the
happeni ngs i n Ayodhya. The genesis of a comunal riot, its
devel opnent as it goes al ong and t he consequences have been

i dentified/underlined by dozens of commissions of inquiry

both judicial and adm nistrative for nmore than four decades
now and there appears to be near unanimty that a deliberate
attenpt is made by the police and the investigating agencies to
forestall fair investigationin attacks on the mnority
conmunities and on the contrary to connive with the
perpetrators. It is indeed tragic that though reanms of paper
have been used and dozens of suggestions made as to the

nmet hods to prevent or to-control comunal riots, yet the
cancer continues to metastasize on account of several factors,
one of the predonmi nant being the feeling anpbngst the
assai l ants, enbol dened yet further by the anonynmty which a
crowmd provides, that cone what may, no harmw /|| cone to

them Several reports have been-perused and herein bel ow are
a few of the observations made whi ch clearly highlight the
anti-mnority bias in the police:

"This conmi ssion of inquiry has cited

nore than half a dozen instances where

Muslimreligious places adjoining police

lines or police stations were attacked or

damaged. The argunment advanced by the

police officers that because they were

busy quelling riots at various other

pl aces, these police stations were shorn

of adequate strength and hence these

attacks on religious places could not be

puni shed, did not inpress the

Comm ssion. It has made this

observati on because not a single case of

danage to a Hi ndu place of worship near

a police station was reported to the

Conmi ssi on.

- Report of the Justice Jagnohan
Reddy Conmi ssion on the
Ahrmedabad riots of 1969.

The working of the Special Investigation
Squad is a study in comunal
discrimnation. The officers of the squad
systematically set about inplicating as
many Muslinms and excul pating a many

H ndus as possible irrespective of

whet her they were innocent or guilty.
Cases of many Hi ndus belonging to the
Shiv Sena, Rashtriya U sav Mandal (an
extension of the local branch of the Jana
Sangh) were wongly classified as 'A
category and investigations closed and no
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proper investigation was undertaken into
several conplaints of nurders of

Musl ins and arson of their property. No
i nvestigati on was conducted into the
conposition and activities of Hi ndu
conmunal and al | egedly conmuna

organi zations. Deputy superintendent of
police S.P. Saraf held private conferences
and di scussions with several |eaders of
Hi ndu organi zati ons incl udi ng many who
were inplicated by Muslins in offences of
arson and nurder.

- Report of the Justice D.P. Madon
Comm ssi on on the Bhiwandi, Jal gaon
and Madad of 1970.

The evidence of the deputy SP says that
whil e on ‘patrol duty he had to curb many
anong hi s rankand file who could not
restrain thenmsel ves when t hey mnet

Muslins on the road. ~Simlar evidence

was gi ven by the sub-col l'ector and ot her
wi t nesses who have testified saying that
whi | e chasi ng away sone Mislins nmany
policenmen yelled at themto go to

Paki stan. At Mattambaram one or two of
them got into the nosque and besides
beating Usmankutty Haji, a very
respect abl e person, broke the tube-Ilight
and chandeliers in the nosque. There is
not hing to show that there was any
justification for this action\005..So far as
the minorities are concerned, itis the
feeling among themthat they are nor
getting justice, that they are

di scrimnated against in the matter of
appoi ntnents in the Public Services, that
they do not get equal protection of the
law and that their religion is in danger,
that pronpts themto rally around
religious organizations of their owmn. It is
of the greatest inportance that
appropriate steps are taken by the
government to renmove the cause fr such
feelings in the mnorities. There is much
truth in saying that if you want peace you
nmust work justi ce.

-Report of the Justice Josepth
Vit hyat hil Conmi ssion on the
Tellicherry riots, 1971.

The riots occurred broadly on account of
the total passivity, callousness and

i ndi fference of the police in the natter of
controlling the situation and protecting
the people of the Sikh
conmuni t y\ 005. . Several instances have
cone to be narrated where police
personnel were found narching behind or
mngled in the cromd. Since they did not
make any attenpt to stop the nob from
indulging in crimnal acts an inference
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has been drawn that they were part of the
nmob and had the common intention and

pur pose\ 005. The Conmi ssi on was shocked

to find that there were incidents where
the police wanted clear and definite

al | egati ons agai nst the anti-socia
elenments in different localities to be
dropped out while recording FIRs.

- Report of the J.Ranganath M sra
Conmi ssion on the 1984 anti - Si kh
riots in Delhi.

"1.11 The response of police to appeals
fromdesperate victims, particularly
Musl i ms, was cynical and utterly
indifferent. On occasions, the response
was that they were unable to | eave the
appoi nted post; on others, the attitude
was that one Miuslimkilled, was one
Musl im | ess.

1.12 The al ertness of police pickets left
much to be desired, Several arson

i nci dents, stabbing and vi ol ence occurred
within the eye-sight and earshot of the
police pickets without any action by

them |In one case, a bakery situated
within the very conpound in which the
police station (Jogeswari) islocated was
attacked, |ooted and burnt in broad
daylight without the police lifting a finger.
1.13 Police officers and men, particularly
at the junior |level, appeared to have an
in-built bias against the Miuslinms which
was evident in their treatment of 'the
suspected Muslins and Muslimvictins of
riots. The treatnment given was harsh and
brutal and, on occasions, bordering on

i nhuman, hardly doing credit to the
police. The bias of policenen was seen in
the active connivance of police constables
with the rioting H ndu nobs on

occasions, with their adopting the role of
passi ve on | ookers on occasi ons, and
finally, in their lack of enthusiasmin
regi stering offences agai nst H ndus even
when the accused were clearly identified
and post haste classifying the cases in
"A' summary.

1.14 Even the registered riot-rel ated

of fences were nost unsatisfactorily

i nvestigated. The investigations showed
| ack of enthusiasm | ackadai sica
approach and utter cynicism Despite
clear clues the miscreants were not
pursued, arrested and interrogated,
particul arly when the suspected accused
happened to be Hi ndus with connections
to Shiv Sena or were Shiv Sainiks. This
general apathy appears to be the outcone
of the built-in prejudice in the m nd of an
average policeman that every Muslimis
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prone to crinme."

Chapter 1 Prelinmnary Srikrishna Report
On Munbai riots of 1992-1993

The report of the National Human Rights
Conmi ssion pertaining to its visit from19th to 22nd
March 2002 to CGujarat after the Vadodra and Godhra
riots has nade sonme startling observations:
"The Vi shwa Hi ndu Parishad (VHP)

gave a call for "Bandh" on the 28th Feb
pursuant to the Godha incident of

burning alive of Karsewaks which wa
supported by the Stte BJP. " The police

did not take effective steps to make

proper security arrangements in severa
areas known for their comuna

sensitivity. Many felt that the police
shoul d have | earnt fromthe past

experi ence that Bandhs supported by the
ruling party are never peaceful and

shoul d have therefore nmade ful

preparations. \Wereas the VHP | eaders
could nmobilize their supports for the
"Bandh’, the police did not take any
effective neasures to control the unlawfu
crowds, while they were building up. The
police, by and | arge, chose to act as silent
spectators allowing the crowds to swell in
size and becone uncontrol | abl e:

Wiile in the previous riots al so

political elenents did play a major part
and the police and administration failed
to control violence, they were not accused
of direct involvenent in the carnage. The
failure of police and adm nistration in the
current riots is attributed not to their
prof essi onal inconpetence but to their
attitude of apathy and call ousness in
general and the accusation of connivance
and conplicity was nmade in some cases.

The team heard several allegations

of connivance of police in incidents of
arson and | ooting by the narauding
crowmds. It was alleged that the crowds
i nvol ved in the destruction of sluns
opposite Ambika M1l No.1 near Khokra
over bridge, Contipur, Ahnedabad had
the support of the adm nistration (275
hut ment s housi ng approxi mately 1800
persons with 90% Musl i ns and t he ot her
Dalits were totally destroyed). These
hut ments have been in existence for over
30 years and the CGujarat H gh Court had
ordered status quo in 1999 when the
authorities sought to denolish them It
is alleged that one PSI Mddi from

Gonmti pur police station had cone to the
site in police jeet (&QJ1-AR-5432). He
parked his jeep near the gate of Anbika
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MI1Il, spoke to the nob in the presence of
Shri Mohan Bundel a, Shri Israil Bha
Ansari and sone other activists of Jan
Sangarsh Manch. The nob took out 4 to

5 bottles of diesel fromthe jeep of Shr
Modi, which were subsequently used in
torching the hutnents. Another specific
al | egation of connivance of police was
narrated by sone victinms at the Shah-e-
Al am canp. They charged a senior police
I nspector K K. Mysorewal a with

m sdi recting sone hel pl ess Muslins

i ncludi ng sonme young girls into the arms
of a murderous nob. (These cases were
brought to the notice of the Chief
Secretary by the Chairperson for

i medi ate action).

Many representatives of the

NGOs/ acti'vists accused the police of
outright discrimnatory approach in the
matter of arrest. It was alleged by many
that though it was the mnority

conmuni ty which was under attack at al

the places after the Godhara incident, the
bul k of the arrests made by the police
were frommnority community. Since

the official presentation made beforethe
team did not give comunity-w se break-

up of arrests which is an inmportant

par anmeter of police action in-the handling
of communal riots, the allegations made

by police hol ding responsible position and
enj oying high reputation for their
integrity cannot be rejected outright.

It was all eged by many that the

police allowed the crowds to swell and
turn violent by ignoring the calls for help
fromthe victinms of nob attack

Admitting that the police presence on
such spots was very thin, it was asserted
that their sense of duty demanded that
they shoul d have used firepower to

rescue the persons under attack from

nmob fury. It was said by nmany that the
police either did not use the weapons or
nmerely fired a couple of rounds in the air
wi t hout produci ng any deterrence."

8. This report also indicates a deliberate attenpt on the part
of the police force in subverting the Rule of Law not only in
taking preventive measures, or during investigation but at the
time of prosecution as well.

9. The matter does not end with the reports of the judicia
conmi ssi ons al one but has been a nmatter of deep concern for
the adnministration as well. The First National Police

Conmi ssi on headed by Shri Dharam Vira ICS (Retd.) was set

up during the Janata Party CGovernment of Shri Mrarji Desa

and amongst its distinguished nenmbers were several doyen’s of
the police force with the nost intimte and incisive know edge
of police functioning - Justice N K

Reddy a retired Judge of the Madras Hi gh Court, Shri K F.
Rustanji, forner Director General of the Border Security Force,
Shri N. S. Saxena, former Director of the Central Reserve Police
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Force, Shri MS. Gore of the Tata Institute of Social Sciences
and Shri. C V. Narasimhan, a former Director of the Centra
Bureau of Investigation as its Menber-Secretary. The

Conmi ssion submitted its report in six volunmes between 1979
and 1981 and mmde far reachi ng recommendati ons based on

the experience that had been gained over the years with regard
to the anatony of a communal riot. Volume VI, Chapter XLVII
Page 9 dealing with '’
"The investigation of crimes recorded is

a matter which calls for professional skill and
expertise of a different variety. Investigations
of crimes cannot be undertaken in monents of
tensi on and confusi on. The Nati ona

Integration Council has observed that specia

i nvestigation squads should be set up to
investigate crines committed in the course of
serious riots. W -endorse this observation and
recomrend t hat such squads shoul d be set up

under the State Investigating agency [State

CID (Crime) ] to-investigate all crines

commtted in the course of a riot.

The Madon Commi ssion which inquired

into the communal riots in Bhiwandi, Jal gaon
and Mahad in the State of Mharashtra in

1969 passed severe strictures agai nst the
speci al investigation squads set up to
investigate crime conmitted in the course of
those riots. The Conmm ssion observed that

t hese special investigation squads had acted in
a partial and biased manner agai nst one
conmunity. W take note of this finding and
feel that there are many instances where the
speci al investigation squads were not set up
properly with the result that sone of them
acted in an inconpetent and biased manner

We woul d, therefore, recomend that the
speci al investigation squads for investigating
into crinmes reported in the course of a riot,
shoul d consi st of officers of high ability who
could be expected to act without fear or favour
and wi thout bias or prejudice. These squads
shoul d function under the supervision of a
fairly senior officer.

We are also aware that once a riot gets

under control several forces cone into

prom nence and these forces try to interfere in
the registration and investigation of crinmes.
There is an alarm ng tendency on the part of
several local big wigs to prevent the initiation
of action against well-known goondas and
anti-social elements. W are aware that the
police also is not entirely free fromblane in
this regard. It should be realized that non-
initiation of action against those who commt
serious crimes in the course of ariot is a
matter which would destroy the norale and

trust of the local population. |If the big
crimnals are left out and only a few small ones
are prosecuted the people will lose faith in the

i nvestigation processes and in the rule of |aw.
The adm nistration, the police and the
politicians should renenber that the people

are generally aware of the real culprits, and if

Conmunal Riots’ of the report reads thus:
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the official agencies shield these culprits the
peopl e would not only | ook up these agencies

as connivers of crine, but as criminals

thensel ves. We strongly reconmmrend that the

i nvestigation of reported crines in serious riot
situations shoul d be done thoroughly,
conpetently, quickly and inpartially by specia
teans of conpetent officers working under the
supervi sion of senior officers. Any interference
in this process by any group, however,

powerful it may be and whatever may be the
reasons shoul d be strongly condemed.

We nade a study of the prosecution and

di sposal of cases registered.in the course of
serious comunal riots in one State. The

di sposal of the cases examined in this study is
as shown bel ow: -

Place A Place B Place C
(1970) (1970) (1967)

1. Nunber of cases reported 11 162 38
2. Nunber of cases charge-

sheeted in the Court of |aw 6 35 15
3. No. of cases w thdrawn

with reasons . . : . \ 005 \ 005 \ 005
4. No. of cases convicted . 3 8 5
5. No. of cases convicted . 3 23 10
6. No. of cases discharged . . 4 \ 005
77A Final (True but not
det ect ed) 5 125 23
8. "B Final (False case) .. ..
9. 'C Final (Mstake of facts) - 2
10.’ NC Fi nal (Non-cogni zabl e case) .. \ 005
It will be noticed that a | arge nunber of cases

ended in final reports. An analysis of the

convi cted cases showed that these were all sinple
cases in which the accused were actual |y caught
red handed on the scene of the riot. |In the
majority of the conplaints |odged by the

i ndividuals with the police and in which the
police carried out investigations, the police were
not successful in apprehending the of fenders and
putting themup before courts of law. It was also
noticed that the courts took up to 18 nonths for

di sposal of these cases."

10. The table is perhaps illustrative of the mal ai se that
afflicts the police force in many states, as the various reports
guot ed above which pertain to different states, would reveal
More alarmingly, if things were bad in 1986, what woul d be
the situation as of today?

11. India is a signatory to the Universal Declaration of
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Human Rights. Article 2 thereof provides for rights wthout

di scrimnation, without restriction of any kind based on race,

| anguage or religion etc., Article 7 provides for equality before
law and to the equal protection of the law for all, Article 8
postul ates the availability of an effective remedy in law for acts
viol ating the fundanental rights guaranteed to an individua

and Article 12 provides for the right to a fair trial. These rights
are enshrined in Articles 14 and 21 of the Constitution of India
as well. Can it be said in all honesty that the investigation and
prosecution in matters relating to comrunal riots which is

really based on protecting human dignity and the right to life,
accord with the above principles? The question posed nust, of
necessity, give cause for introspection. Such being the
background, can we evaluate a nurder conmmtted during a

comunal riot as a crime conmitted in the normal course - a

conmon place crinme as ordinarily understood? The answer

must be in the negative and for the reasons already quoted

above. It is inthis background that the argunents raised have
to be exam ned.
12. The | earned counsel for the appellants has first and

forenost argued that there was a delay of 15 hours in the
recording of the FIR and as no expl anati on was forthcom ng

this delay was fatal to the prosecution story. This subm ssion
has been suppl enented by M. Abhijeet Sen Gupta, the |earned
counsel for the appellants in Crimnal Appeal No.1068/2006 by
hi ghlighting that as the FIR appeared to have been recorded
after the post-nortem and the inquest reports had been
prepared, its sanctity and spontaneity had been conprom sed.

In this connection the | earned counsel have placed reliance on
State of Punjab vs. Randev Singh (2004) 1 SCC 421, State

of Punjab vs. Daljit Singh & Anr. (2004) 10 SCC 141 and

Ramesh Baburao Devaskar & Anr. Vs. State of Mharashtra

(2007) 12 SCALE 272. It has al so been pointed out that as

Md. Jakir, one of those who had been hurt had not been

exam ned as a witness the entire story was shrouded in

suspi cion, and due to the fact that there appeared to be sone
ani nosity between the parties based on a | and di spute as had
been admtted by PW hinself, the possibility of false
inmplication was clearly wit large. It has finally been pl eaded
that as no weapon had been recovered fromthe accused and

the fact that the prosecution wtnesses had sought to inprove
on their statenents given to the police in their evidence in Court
by attributing individual roles to the accused, required that
their evidence could not be accepted at its face val ue.

13. The learned counsel for the respondent - State has,
however, argued that the prosecution evidence had to be

exam ned in the background of the situation that existed in
those days with the entire area being curfew bound, consequent
upon the total failure of the civil administration with the result
that the Arny had been called out. It has al so been subnitted
that there was no reason whatsoever to disbelieve that the eye
wi t nesses, two of themgreviously hurt, whose presence could
not be doubted and though Md. Jakir had not been exam ned

as an eye witness, yet the fact that he too had suffered a
grievous injury in the sane incident could hardly be
controverted. It has further been pointed out that though M.
Taheruddin, the first informant had been di sbelieved by the

Hi gh Court, there was absolutely no reason for doing so as his
presence in his hone during a comrunal riot for the purpose of
guarding his famly of a young wife, six daughters and two sons
and his property was but natural. It has finally been pl eaded
that even assum ng that sone inprovenents had been nmade

during the course of their evidence, this was to be expected as
the witnesses had been under great stress at the time when
their statenents had been recorded under Section 161 of the
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Cr.P.C. and by reflection and hi ndsi ght they had been able to
gather their wits and to give proper statenents in Court. It has
finally been pointed out that the benefit of doubt had already
been given to the accused inasmuch as several had been
acquitted, some by the trial court and sone others by the High
Court.

14. It would be seen that the argunments raised by the

| earned counsel for the appellants are on the prem se that the
i nci dent had happened in a normal civil society where the
access to the police is presuned to be easy and where the

i nvestigation suffers fromno bias. These argunents, fromtheir
very nature, cannot be applied to a case where there is a

conpl ete break down of the civil admnistration, the police has
| ost control of the situation, a curfew i nposed and the Arny
called out and the real possibility (if precedents are to be
applied) that the investigation could be directed agai nst the
conpl ai nant who belonged to a minority comunity. Fromthe
reports that have been quoted above, several broad principles
are di scernible:

(1) that police officers deliberately nake no

attenpt to prevent the collection of crowds;

(2) that half hearted attenpts are made to
protect the life and property of the mnority
conmuni ty;

(3) that in rounding up those people

participating in the riots, the victins rather
than t he assailants are largely picked up

(4) that there is an attenpt not to register
cases agai nst the assailants andin sone

cases where cases are regi stered | oophol es

are provided with the intention of providing

a neans of acquittal to the accused;

(5) that the investigation is unsatisfactory and
tardy and no attenpt is nade to foll ow up

the conpl ai nts made agai nst the

assailants; and finally

(6) that the evidence produced in Court is
often deliberately distorted so as to ensure
an acquittal.

15. In this background and situation some of the
argunents raised by the | earned counsel for the appellants can
have absolutely no rel evance, and the court nust, of necessity,
| ean even nore heavily on the statenents of the eye witnesses.
16. It has cone in the evidence that the incident had
happened at about 10.00 p.m on 14th Decenber 1992 in the

resi dential house of Mhd. Taheruddin PW2 - the victinms his

wi fe and two young daughters who were killed, and one son
seriously hurt. It has also come in the evidence of the three
main wi tnesses, that Arny personnel had reached the place of

i ncident and had carried the dead bodies to police station
Daboka whereas the injured had been taken to the hospital.

From the evidence of PW B.N. Kalita who was the |n-charge of
Police Station, Daboka, it is evident that a conmunal riot had
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erupted on account of the destruction of the Babri Msjid on
Decenmber 6, 1992 and that curfew had been clanped in the

entire area of Hojai, Daboka and Jamunamukh after Decenber

6, 1992. In this background, it cannot be said that the FIR

| odged 15 hours after the incident was belated. It is also
significant that this police officer had received informtion
about the incident on Decenmber 14, 1992 at about 10 minutes

past m d night and on which he had reached the place of

i nci dent and had rmade some enquiries and al so recorded
Taheruddin’s statenent but if he had chosen to record the

formal FIR at 11 a.m on Decenber 15, 1992, it cannot be said
that the conplainant was in any way guilty of delay. The
statenents of the eye witnesses also reveal that the dead bodies
and the injured had been renoved fromthe place of incident by
Arnmy personnel. It, therefore, appears that the inquest had not
been recorded at the site but it was perhaps el sewhere. It is
al so clear fromthe evidence of Dr. Jiauddin Ahmed PW that he
had nmedi cal |y exam ned Jakir Hussain and Mistafa Mhd.

shortly after md night on 14t h Decenber, 1992 on a police
requisitionwith reference to G D. No. 2000 of Police Station
Daboka. |t is therefore somewhat surprising that though the

af oresai d persons had been renpoved to the hospital by the

Arnmy and exami ned on police requisition at about md night,

yet no formal FIR had registered by the police till 11.00 a. m
Two expl anations can be given for this onission, one that the
police, as is its wont, had refused to register a case or in the
alternative and to take a nore charitable view, that it had not
been possible to do so earlier as the area was under curfew and
aflane in a comunal riot. The subm ssi on about the delay in
the | odging of the FIR in the circunstance of the case is w thout
basis. The judgnents cited by the | earned counsel on this
aspect, thus, have no relevance to the facts of the case.

17. The | earned counsel for the appellants has also |aid nuch
enphasis on the fact that Jakir one of the injured and
apparently a close relative of the other eye w tnesses, having not
been exam ned, a doubt had been cast on the prosecution story.
There is absolutely no justification for this argunment. It is clear
fromthe evidence of Dr. Madhusudhan Dev Goswani PW t hat

Mohd. Jakir had suffered only a sinple injury whereas Mhd.
Must af a had been seriously hurt. It must also be noted that as
the incident had happened at the dead of night during

comunal di sturbances whi ch had apparently started on or

soon after 6th Decenmber 1992, and for Mhd. Taheruddin to be
present at hone to guard his huge famly of a wife, two sons

and six daughters was to be accepted. Conversely, his absence
from home during these crucial days woul d have been nost
unnatural and alien to normal human behavi our. The Hi gh

Court has opined that as the statement of Mohd. Taheruddin

given in Court was not substantiated by the nedical evidence,
his evidence was "hi ghly suspicious". This finding s
unacceptabl e as his presence was absol utely natural -and the
story that he was guarding his crop a short distance away

i nspires confidence and merely because sone persons who had

been nanmed by himwere ultimately found by the court to be

not present would not to our mnd dislodge the entire case.

Mor eover the nedical evidence which nakes the presence of
Taheruddi n "suspi ci ous" as per the H gh Court, is the absence

of the arrow injury on the hand. It nust, however, be

enphasi zed that Taheruddin's statement on this aspect is a
casual one and does not give any indication as to the nature or
extent of the injury, except for the observation that the arrow
shot at his body had m ssed the target and had hit his hand

i nstead. The evidence of Taheruddin when read as a whole
corresponds in material particulars with the statements of the
other two eye witnesses. Likew se, the statement of Mhd.
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Must af a, who was seriously injured and Mohd. Hanif clearly
support the prosecution story. Al three wi tnesses had

wi t nessed the incident fromclose quarters and as nost of the
accused were known to them they being nei ghbours, they were

in a position to identify them It is true, as has been cont ended,
that the nanes of sonme of the accused do not figure in the
statenents made to the police, but this om ssion can be
reasonably attributed to a tainted investigation or to the fact
that the sheer brutality of the crime had stunned the wi tnesses
into confusion. The horror which would have faced the

Wi t nesses, can hardly be exaggerat ed.

18. It has been argued by the | earned counsel for the
appel l ants that the FIR had been notivated on account of the

| and di spute between Taheruddi n and accused Gopal (who died
before trial) and Hari Singh and Kail ash. Rel i ance for this
argunent has been pl aced on the admi ssion nmade by Mohd.
Taheruddin in his statement that sone dispute did exist

between them Fromthe facts and background the converse
possibility (-as the Comm ssion’s reports woul d suggest ) that

the accused had, ~in fact, decided to utilize the disturbed
situation to their advantage and to sort out their enenies once
for all, cannot be ruled out.  On the other hand, it is difficult to

accept that a witness who has seen the slaughter of his famly
woul d be so perverted or crass as to | eave out the rea

assailants and to ropein innocent persons. The fact that the
victins were a young woran, and two chi l'dren, and grevi ous
injuries to two other young boys supports the view that the

nmur ders had not been conmmitted on account of any enmity, but

were a fall out of the communal tension prevailing in that area
It bears reiteration, that the victinms coul d hardly have been
dealt with on account of any aninpbsity, but theassailants
attenpted to do away with anyone who canme along. |n any

case, as already nentioned above, the Sessions Judge and the

H gh Court have already done the sifting that is required and
ultimately maintained the conviction of only a few of the
accused.

19. In conclusion, it must be observed that in matters such as
the present one, it is the statenents of the eye witnesses which
are of the utnost inmportance and unless very good reasons can

be given for disbelieving them they must be accepted, and the
arguments with regard to the delay in the FIR or sone ninor
contradictions in the statenments under section 161, vis-‘-vis

the statenments in Court or a flawin the recording of the post-
nortem or the inquest reports or the non-recovery of nurder
weapons etc. are a matter of little concern.as these issues would
be rel evant and in normal circunstances and to a situation

where the civil adm nistration was functioning ef fectively, but
in a case of a conplete break down of the civi

adm ni stration, these broad argunents are wholly inapplicable.

There is, thus, no merit in these appeals. They are-accordingly

di sm ssed

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005. . J.

(HARJI T SI NGH BEDI)
New Del h

Dated: May 2 , 2008
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CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 907 OF 2006

Har endra Sar kar ... Appel | ant
Ver sus

State of Assam ... Respondent

Wth

Crimnal Appeal No. 1068/2006
(Kail ash Gour and others Vs. State of Assam

O R D E R

In-viewof the difference of opinion, let the matter be
pl aced before three-Judge Bench. The Registry is directed to place the

records before the Hon' ble the Chief Justice of India for appropriate orders.

[S.B. S| NHA]

[ HARJI T SI NGH BEDI ]
New Del hi ,
May 2, 2008.




