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On the backdrop of escalation of terrorist activities in the
country, Parliamentary w sdom pronpted it to introduce in
the Statute Book the Terrorist and Disruptive Activities
(Prevention) Act, 1985 and since there was an expectation that the
activities concerned woul d be curbed within a period of two years,
life of the said Act of 1985 was restricted to a period of two years
fromthe date of its comencenent. But unfortunately, the
terrorist violence continued unabated and resultantly the
Covernment thought it prudent to extend the life of the legislation
fromtime to time. |In one of the earliest pronouncements of this
Court after the introduction of thesaid Act, this Court in
Usmanbhai Dawoodbhai Menon & Ors. (v. State of Qujarat
[1988(2) SCC 271] in no uncertain terns stated that the intendnent
of the legislation is to provide special nachinery to’ conbat the
growi ng nmenace of terrorismin different parts of the country.
This court also did enphasise that since the legislation is a drastic
one, the sanme should not ordinarily be resorted to unless the

government’s | aw enforcing machinery fails. |n paragraphs 17 and
18 of the Report this Court observed
"17. The | egi slature by enacting the |l.aw has treated

terrorismas a special crimnal problemand created a
special court called a Designated Court to deal with the
speci al problem and provided for a special procedure

for the trial of such of fences. A gri evance was nade
before us that the State Governnent by notification

i ssued under Section 9(1) of the Act has appointed
District and Sessions Judges as well as Additiona
District and Sessions Judges to be judges of such

Desi gnated Courts in the State. The use of ordinary
courts does not necessarily inply the use of standard
procedures. Just as the legislature can create a specia
court to deal with a special problem it can also create
new procedures within the existing system

Parliament in its wi sdom has adopted the franmework of
the Code but the Code is not applicable. The Act is a
special Act and creates a new class of offences called
terrorist acts and disruptive activities as defined in
Sections 3(1) and 4(2) and provides for a special
procedure for the trial of such of fences. Under
Section 9(1), the Central CGovernment or a State
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Government may by notification published in the

Oficial Gazette, constitute one or nore Designated
Courts for the trial of offences under the Act for such
area or areas, or for such case or class or group of
cases as may be specified in the notification. The
jurisdiction and power of a Designated Court is derived
fromthe Act and it is the Act that one nust primarily

| ook to in deciding the question before us. Under
Section 14(1), a Designated Court has exclusive
jurisdiction for the trial of offences under the Act and
by virtue of Section 12(1) it may also try any other

of fence with which the accused may, under the Code,

be charged at the sane trial if the offence is connected
with such other offence. Wher e an enact ment

provides for a special procedure for the trial of certain
of fences, it is that procedure that nust be foll owed and
not the one prescribed by the Code.

18. No doubt, the legislature by the use of the words
"as if it . were' in Section 14(3) of the Act vested a

Desi gnated Court with the status of a Court of Session
But, as contended for by |earned counsel for the State
CGovernment, the legal fiction contained therein nust

be restricted to the procedure to be followed for the
trial of an offence under the Act i.e. such trial must be
in accordance with the procedure prescribed under the
Code of the trial before a Court of Session, insofar as
appl i cabl e. We nust give some neaning to the

openi ng words of Section 14(3) ’'Subject to the other

provi sions of the Act’ and adopt a construction in
furtherance of the object and purpose of the Act. The
mani fest intention of the legislature is to take away the
jurisdiction and power of the Hi gh Court under the

Code with respect to of fences under the Act. No ot her
construction is possible. The expression ' H gh Court’
is defined in Section 2(1)(e) but there are no functions
and duties vested in the H gh Court. The only

nmention of the High Court is in Section 20(6) which

provi des that Sections 366-371 and Section 392 of the
Code shall apply in relation to a caseinvolving an

of fence triable by a Designated Court, subject to-the
nodi fications that the references to ' Court of Session’
and 'H gh Court’ shall be construed as references to
"Designated Court’ and ' Supreme Court’ respectively.
Section 19(1) of the Act provides for a direct appeal, as
of right, to the Suprene Court from any judgment or

order of the Designated Court, not being an

i nterlocutory order. There is thus a total departure
fromdifferent classes of crimnal courts enunerated in
Section 6 of the Code and a new hierarchy of courts is
sought to be established by providing for a direct

appeal to the Supreme Court from any judgnent or

order of a Designated Court not being an interlocutory
order, and substituting the Suprene Court for the High
Court by Section 20(6) in the matter of confirnmation of

a death sentence passed by a Designated Court."

In a subsequent decision in N ranjan Singh (N ranjan Singh
Karam Si ngh Punjabi v. Jitendra Bhinraj Bijjaya : 1990 (4) SCC
76), it has been stated that while extra care nust be taken to ensure
that those of whomthe legislature did not intend to be covered by
the express | anguage of the statute are not to be roped in by
stretching the | anguage of the Act in question but that however,
does not nean and inply adoptation of a negative attitude if the
materials so justify. In this context, reference may be nade to the
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decision of this Court in Anil Sanjeev Hegde v. State of
Mahar ast hra (1992 Supp (2) SCC 230).

One other aspect of the special statute (Terrorist and
Di sruptive Activities (Prevention) Act) ought to be noted in order
to give credence to the legislative wisdomby reason of the
i ncorporation of Section 12 therein. For conveni ence sake Section
12 is noticed hereinbel ow :

"12. Power of Designated Courts with respect to

ot her offences. (1) Wwen trying any offence, a

Desi gnated Court may also try any other offence with

whi ch the accused may, under the Code, be charged at

the same trial if the offence is connected with such other
of f ence.

(2) If, in the course of any trial under this Act of any
offence, it is found that the accused person has

conmi tted any other offence under this Act or any rule

nmade t hereunder or under any other |aw, the Designated

Court may convict such person of such other offence

and pass any sentence authorised by this Act or such

rule or, as the case may be, such other law, for the

puni shrrent t hereof."

Qoviously, the effort' on the part of the legislature is not to

have two sets of trial, one under general |aw and the other under
special statute and availability of such a power cannot but be
ascribed to be in tune with the jurisprudence of the country. Be it
noted that the instant appeal is- statutory in nature in terms of the
provi sions of Section 19 of the Terrorist and Disruptive Activities
(Prevention) Act, 1987 and ari ses agai nst the judgnent and

deci sion of the Designated Court of Ferozepur in Sessions Tria

No. 28 of 2000.

At this juncture, it would be convenient to briefly advert to

the prosecution case, which runs as bel ow

Dar shan Singh, a resident of village Yareshah Wal a has been

the conplainant in the instant matter. They were five brothers :
Mukhtiar Singh @Kali was the el dest. Piara Singh @Mirli was
younger to Mukhtiar Singh and Sukha Singh was the youngest.

Mohi nder Singh and Sukha Singh were unmarried ones whereas

Dar shan Si ngh (conpl ai nant) al ong with Mikhtiar Singh and

Piara Singh were the married ones. Piara singh @Mirli was

resi ding separately. The conplainant along with Mikhtiar Singh

were residing jointly. Mohi nder Singh and Sukha Si ngh were
residing with their father Wazir Singh. Houses of -all the brothers
were in the same conpl ex. On 12.10.1990, at about 3.00 AM

Mukhtiar Singh and his wife Rano were sl eeping on the roof of the
house of Mikhtiar Singh and sonmebody fromthe outside called

Kal a and directed to open the door. Conplai nant and hi s brother
Mukhtiar Singh replied in the negative and by reason wherefor the
persons present outside the door stated that in the event of the door
remai n cl osed, their house would be set on fire. Qut. of fear, the
conpl ai nant and his brother Mikhtiar Singh opened the door and

upon com ng outside the house, sighted Sarwan Singh son of

Kashmr Singh armed with 12 bore gun (SB) of their village and

one Bagi cha Singh son of Jogi nder Singh resident of Karnoowal a,

who used to visit the house of Sarwan Singh; Bagicha Singh was

known to them earlier because he used to visit Sarwan Singh and

was arnmed with 12 bore double barrel gun with butt and barrel cut.

It was a nmoonlit night and both the accused tied the arns of
Mukht i ar Si ngh. In the same nmanner arns of Piara Singh were

al so tied. The conpl ainant along with his brothers started

i mpl ori ng the accused, but Sarwan Singh accused replied that they
shoul d be taught a | esson for quarreling with him Wth the help
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of gun the conplainant was directed to return. Mikhtiar Singh and
Piara Singh were taken away by the accused towards the field of
Shabeg Si ngh. After 15 minutes there was firing fromthe fields
of Shabeg Singh. Qut of fear, the conplainant renained standing
in the courtyard and after about half-an-hour, Mikhtiar Singh
arrived with profuse bl eeding. There were injuries on hands and
head of Mukhtiar Singh and he disclosed that Sarwan Si ngh and

Bagi cha Singh had nurdered Piara Singh in the fields of Shabeg
Singh, and fire arminjuries were also inflicted to Mukhtiar Singh
and with Butt blows on the head of Mikhtiar Singh. The accused
persons however fled away fromthe spot with their respective

weapons towards the side of village Sher Khan. Qut of fear and
dar kness of the night outside, Mikhtiar Singh and Darshan Singh
remai ned in their house. In the norning Mikhtiar Singh was

shifted to Gvil Hospital, Ferozepur on the tractor trolley of Piara
Si ngh. Mohan Si ngh son of Jai mal Singh was deputed to guard
the dead body of Piara Singh. Dar shan Si ngh, conpl ai nant had
gone to lodge the report and while near the flour-mll of Jagir
Singh in the area of village Chugte Wala, net the police party
headed by Jaspal Singh ASI when the statenent of Dar shan Si ngh
was taken upon conpliance with the required formalities.
Subsequently, however the statenment was sent to the Police
Station, on the basis of which formal FIR was recorded at 11.15
AM on 12.10. 1990.

On the further factual ‘score, it appears that the Police party

had gone to the spot.” Inquest report (Ex.PC) was prepared and the
pl ace of occurrence was duly inspected. Bl ood stained earth and
sanmple earth was lifted and made intoa parcel sealed with the sea
bearing inpressions "JS". Both-the seal ed parcels were taken into
pol i ce possession vide separate recovery nmeno. Cartridges Ex.P-
1to P-4 were also lifted fromthe spot and were taken into police
possessi on vide nmenp attested by witnesses. Phatti  of the gun too
was taken into possession fromthe spot. After making seal ed

parcel s, the dead body was sent to the hospital for post-nortem
exam nation through HC Lakhbir Singh.

It is on this factual backdrop the Charge was framed under

Sections 302/307/34 I PC and 3 of TADA Act on 23.4.1993 to

whi ch the accused pl eaded not guilty and clainmed trial

Undi sputedly, Piara Singh and Mikhtiar Singh were taken

towards the fields of Shabeg Singh. - Piara Singh was nmurdered in

the fields and fire arminjuries were caused to Mikhtiar Singh
whereas contention of the accused is that due to previous enmty,

he was naned fal sely - the evidence avail able on record however
negates such a plea : Human behavi our al so runs counter to such a
plea since it is absurd to suggest that an injured person would take
recourse to inplicate someone agai nst whom there was ennity

| eavi ng aside the real assassin. 1In any event on'the state of

evi dence the factum of Sarwan Singh together wth Bagicha Singh

call ed out the deceased and Mukhtiar Singh and conpelled themto
acconpany themto the fields of Shabeg Si ngh does not seemto

stand contradicted at any point of tine. The evidence to that effect
stands out to be credit-worthy and thus acceptable. 'On the wake of
the aforesaid the contention as regards false inplication fails.
Incidentally, in early nineties, terrorist activities were on

peak in the border districts of Punjab and it has practically been an
axiomatic truth in the area in question that no-one would in fact
cone out of the residential houses after dusk unless perforced at

3’0 clock in the norning. There exi sts no other evidence nor even
there being any suggestion of existence of any other factor for such
perforced outing at 3 a.m It is arule of essential justice that

whenever the opponent has declined to avail hinself of the
opportunity to put his case in cross-examnation it must foll ow that
the evidence tendered on that issue ought to be accepted. A

deci sion of the Calcutta Hi gh Court |ends support to the
observati on as above. (See in this context AEG Carapiet v. AY
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Derderian : AR 1961 Calcutta 359 (P.B. Mikherjee, J. as he then
was)].

Learned Advocate in support of the appeal next contended

that accused were in fact already in the custody of police as such
i nvol vement in the case in hand does not and cannot arise.
Incidentally on 13.10.1990 another FIR was regi stered agai nst the
accused persons on the allegations that accused attenpted to
nmurder the police officials but subsequently the accused persons
were acquitted regarding the occurrence dated 13.10.1990.
Acquittal of accused in FIR dated 13.10. 1990 pronpted the | earned
Advocate to state with enphasis that the same has falsified the

prosecution story. The contention of the defence counsel is
however wi thout any force or nerit. In this case, occurrence took
place at 3.00 a.m on 12.10.1990 and the prosecutor stated that
after coomitting the crinme, accused fled away fromthe spot. On

13.10. 1990 there was possibility of firing upon police officials.
Thus acquittal of accused in FI-R dated 13.10.1990 is not sufficient
to ignore the prosecution story because evidence is to be read

i ndependently - in both the FIRs.

Further contentions in support of the appeal are as bel ow

(i) Weapons were not sent to ballistic expert;

(ii) Only interested w tnesses were examn ned

(iii) No expert opinion connecting the gun with the enpty
cartridges;

(iv) Accused was identified for the first tine in Court and in
the absence of test identification parade statenent of the
interested witnesses are without any evidentiary val ue.

We shall conme to deal with the interested witnesses slightly
l[ater in this judgnent but adverting to the other counts, be it noted
that there is no evidence on record that the weapon recovered in
FIR dated 13.10. 1990 was the sane weapon whi ch was used by the
accused while commtting the crime on 12.10. 1990. Much coul d
have been argued or stated if there was availability of such an
evi dence, but unfortunately there being none, question of reliance
thereon would not arise and in_our view the Designated Court has
dealt with the issue in a manner proper and effective which does
not call for any interference.

As regards the exam nation of independent persons or

wi t nesses, we would do well to note a decision of this Court in
Anmbi ka Prasad & Anr. v. State (Del hi- Adm.) [2000 (2) SCC

646], wherein this Court in paragraph 12 observed

"12. It is next contended that despite the fact that 20

to 25 persons collected at the spot at the tine of the

i nci dent as deposed by the prosecuti on witnesses, not a

singl e i ndependent wi tness has been exani ned and,

therefore, no reliance should be placed on the evidence

of PW and PW. Thi s subm ssion al so deserves to be

rejected. It is known fact that independent persons are
reluctant to be witnesses or to assist the investigation

Reasons are not far to seek. Firstly, in cases where

injured witnesses or the close relative of the deceased

are under constant threat and they dare not depose the

truth before the court, independent witnesses believe

that their safety is not guaranteed. That belief cannot

be said to be w thout any substance. Anot her reason

nmay be the delay in recording the evidence of

i ndependent witnesses and repeated adjournnments in the

court. In any case, if independent persons are not

willing to cooperate with the investigation, the

prosecution cannot be blamed and it cannot be a ground

for rejecting the evidence of injured wtnesses.

Dealing with a simlar contention in State of U P. v.

Ani | Singh (1988 Supp SCC 686), this Court observed

(SCC pp. 691-92, para 15)
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"I n some cases, the entire prosecution case
is doubted for not examining all witnesses to the

occurrence. W have recently pointed out the
indifferent attitude of the public in the

i nvestigation of crinmes. The public are generally
reluctant to cone forward to depose before the
Court. It is, therefore, not correct to reject the

prosecution version only on the ground that al

wi tnesses to the occurrence have not been

exam ned. Nor it is proper to reject the case for
want of corroboration by independent wi tnesses if
the case made out is otherw se true and
acceptable.”

The test of creditworthiness and acceptability in our view,

ought to be the guiding factors and if so the requirenents as

above, stand answered in'the affirmative, question of raising an
eyebrow on reliability of witness would be futile. The test is the
credibility and acceptability of the witnesses available if they are
so, the prosecution should be able to prove the case with their
assi st ance.

Coming to the contextual facts once again, while it is true

that there is no i ndependent w tness but the evidence avail abl e on
record does inspire confidence and the appellant has not been able

to shake the credibility of the eye-witnesses : There is not even any
material contradiction in the case of the prosecution

The other allied issue pertains to the identification of the

accused in Court for the first time: there is no manner of doubt as
it stands well settled that ordinarily identification of an accused for
the first time in court by a witness should not be relied upon for the
pur pose of passing the order of conviction without a definite
corroboration since identification for the first tine in court cannot
possibly be terned to be non-adm ssible but it is a nmatter of
prudence and jurisprudential requirenent that the same shoul d be
upon proper corroboration otherwise the justice delivery system

may stand affected. The Designated Court herein has in fact
recorded a positive finding that the witnesses knew the appell ant
frombefore and they were acquainted with each other by reason
wher ef or the nanmes could be nentioned in the FIRitself and in

vi ew of such a state of affairs question of decrying the evidence of
all the so-called interested witnesses on a first tine identification in
court would not arise. W however, hasten to add that the

requi renent of the concept of justice is acceptability and
credibility of the evidence tendered by the witnesses. Once that
stand conpleted, it will be difficult if not an inpossibility to
chal |l enge a conviction only on the ground of the failure to hold
prior test identification parade. The |aw seens to be well settled
and the decisions are galore but we think it fit to refer to only one
earlier judgnent of this Court in the case of Budhsen & Anr. v.
State of U P.[1970 (2) SCC 128] wherein this Court stated in

par agraph 7 as bel ow.

"7.The evidence in order to carry

conviction should ordinarily clarify as to how and under

what circunmstances he cane to pick out the particul ar

accused person and the details of the part which the

accused played in the crine in question with reasonable
particularity. The purpose of a prior test identification

therefore, seens to be to test and strengthen the

trustworthi ness of that evidence. It is accordingly

consi dered a safe rule of prudence to generally | ook for
corroboration of the sworn testinony of witness in

court as to the identity of the accused who are strangers

to them in the formof earlier identification proceeding.

There nmay, however, be exceptions to this general rule,

when for exanple, the court is inpressed by a particul ar
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wi t ness, on whose testinony it can safely rely, wthout
such or other corroboration. The identification parades
belong to the investigation stage. They are generally
hel d during the course of investigation with the prinmary
obj ect of enabling the witnesses to identify persons
concerned in the offence, who were not previously

known to them This serves to satisfy the investigating
of ficers of the bona fides of the prosecution w tnesses
and also to furnish evidence to corroborate their
testinony in court. Identification proceedings in their
| egal effect anmount sinply to this: that certain persons
are brought to jail or sone other place and make
statenents either express or inplied that certain

i ndi vidual s whom t hey point out are persons whomthey
recogni se as having been concerned in the crinme. They
do not constitute substantive evidence. These parades
are essentially governed by Section 162, Crimna

Pr ocedur e Code. ."

The law. laid down as above has since been accepted as a

wel | settled principle and has stood the test of tinme. W also do
record our concurrence therewith. The factum of recognition and
pl acenent of the names in the FIR practically do away with the
requi rement of the test identification parade soneone knows

them : soneone deal's with them and soneone tal ks to them

regularly does it mean and inply that without the test
identification parade at an earlier stage and an identification in the
court would have the effect of a sullied prosecution? The answer
cannot possibly be inthe affirmative. It is the concept of justice
whi ch predomi nates and if we reiterate this, the witness seens to
be creditworthy and the acceptability would do away with the

m nor | apses. As such we do not find any nmerit or substance in the
i ssue raised in support of the appeal

As regards (i) and (iii) above, it was contended that the

weapons were not sent to the ballistic expert and no expert opinion
is avail able connecting the gun with the enpty cartridges. As
noti ced above, in the case in hand, no weapon was recovered, as
such question of having any ballistic expert opinion as regards the
gun and the enpty cartridges woul d not arise.

The preponderance of evidence avail able on record, in our

view, does justify the view taken by the Designated Court and the
same cannot and ought not to be interfered wth.

In that view of the matter, this appeal fails and is dism ssed.




