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The challenge in these two appeals is to the
j udgrment and order dated 11.12.2002 passed in
WP.S. T. No. 1044 of 2002 by the Division Bench of the
Cal cutta Hi gh Court.

Cvil Appeal No. 6383 of 2003 has been filed by
Sankar Deb Acharya & Ors. and G vil Appeal No.6384 of 2003
has been filed by the State of Wst Bengal & Ors. both agai nst
Bi swanat h Chakraborty & Ors. Both the appeals raise a
common question of |aw and as such they are being disposed
of by this common judgnent.

We have heard the parties at |ength.

M . Raj u Ranthandran, | earned senior counse
appeared for the appellants in Cvil Appeal No. 6383 of 2003
and M. Altaf Ahmed, |earned senior counsel, appeared for the
respondents. W have al so heard M. Ranjit Kumar, |earned
seni or counsel for the appellants in Civil Appeal No. 6384 of
2003 and M. Tapas Ray, |earned senior counsel, for the
respondents.

These two appeal s have a chequered history.
Avoiding prolixity, we may state few facts strictly for the
pur pose of disposal of these two appeals. As the question of
facts and | aw rai sed are common, we are taking facts from
Cvil Appeal No.6383 of 2003.

The dispute raised in these two appeals is with
regard to inter se seniority and pronotions of the appellants
and the private respondents, under the applicable rules,
nanely the West Bengal Services (Training & Exam nati on)

Rul es, 1953, as anended, the West Bengal Services (Revision

of Pay and All owances) Rules, 1970 and the Wst Benga

Servi ces (Appoi ntnent, Probation & Confirnmation) Rules,

1979, where according to the schenme of service rules the
criteria for pronotion is merit cumseniority and whether the
private respondents can be nmade seniors to the appellants

solely on the ground that they joined the service earlier to the
appel l ants’ date of joining.

The facts, which are not disputed, are thus:
(a) The appel |l ants and private respondents are
direct recruits at entry scale 17. The next
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pronmpbtion is to scale 18 and then to scale 19.

(b) Private respondents joined the duty earlier than
the appell ants’ date of joining.

(c) The appel | ants passed the departnenta
exam nati on and were confirned in service in
terns of rules prior to the private respondents.

The two charts showi ng the detail of respective
dates of joining the duty and passing of the departnenta
exam nation and confirmation by the appellants and private
respondents are as under:

A. POSI TI ON OF APPELLANTS
Sl . No.

Name of
Appel | ant's
Dat e of
Joi ni ng
Dat e of
passi ng
Depart ment al
Exam nati on
Dat e of
Confirmation
1

Sankar Dev
Achar aya
07.03.79
26. 06. 83
26. 06. 83

2.

Gaur Hari
Khanr a

17. 06. 80
01.12.85
01.12.85

3.

Pradip

Kr. Ghosh
12. 05. 80
29.12.82
29.12.82

4.

Ni r anj an
Das

12. 06. 80
13.01.85
13.01.85

5.

Sandi p
Kr. Bi snu
18. 08. 81
29.12.82
18. 08. 83

6.

Asit Ranjan
Mai ty
04.09.81
01.12.85
01.12.85

B. POSI TI ON OF PRI VATE RESPONDENTS
Sl . No.
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Name of
Respondent s
Dat e of
Joi ni ng
Dat e of
passi ng
Depart nent al
Exam nati on
Dat e of
Confirmati on
1

Bi swanat h
Chakraborty
10.1.78
16.12. 88
16.12. 88

2.
GCoutam M tra
24.5. 77
21.11.91
21.11.91

3.

Anat h
Bandhu

Bi swas
5.5.78
5.6.92
5.6.92

4,
Shyanmapada
Sar kar
20.5.77
26.11.92
26.11.92

5.

Samr Kunmar
Gangul y
27.3.76
16.12. 88
16.12. 88

6.

Hai der Al
3.2.78

16. 12. 88
16.12. 88

7.

Chuni | al Ray
1.12.76

16. 12. 88
16. 12. 88

8.

Subhi jit

Sar kar
9.9.77

16. 12. 88
16. 12. 88

9.

Ashi s

Kr. Ghosh (1)
20.6.77
29.12.82
29.12.82
10.
Debabr at a
Das
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20.5.77
26.11.92
26.11.92
11.

Dilip Kr.Dutta
19.7.79

16. 12. 88
16. 12. 88
12.

Di nendr a

Kr . Chandr a
1.6.77
1.6.84
1.6.84

13.

Amar endr a
Nat hBhowm k
13.1.78
16. 4. 94
16. 4. 94

14.

Ramesh

Ch. Sar kar
16.7.77
26.11.92
26.11.92
15.
Subhendr a
Bi kash Mallik
28.7.78
1.6.84
1.6.84

16.

Bej oy Kunar
Baner | ee
2.7.78

16. 12. 88
16. 12. 88
17.

Bi dhan

Ch. Saha
28.12.76
21.11.91
21.11.91
18.

Bi mal Kr.
Bhtt acharj ee
1.6.77
31.5.85
31.5.85

19.

Prem Das Roy
12.7.77
5.6.92
5.6.92

20.

Ani ndya
Kumar Mtra
1.6.77
16. 5. 95
16. 5. 95

21.

Pr abi r
Kr.Dutta
2.5.78
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1996
confirmed
22.

Asit Baran
Mud
28.8.76
5.6.92
5.6.92

23.

Minal Kanti
Sar kar
31.12.76
25.11. 83
25.11. 83
24.
Am t ava Saha
3.6.77
27.11. 97
27.11. 97
25.

Ni | Kama
Saha
16. 4. 80
5.6.92
5.6.92

26.

M. Hai der
16.9. 76
21.11.91
21.11.91
27.

Shamal Kanti
Bal

1.8.79

16. 12. 88
16. 12. 88
28.

Paresh Nath
Das
8.12.76
1.6.84
1.6.84

29.

Abdus Sun
Nasi r
19.7.76
16. 12. 88
16. 12. 88
30.

Kamal
Sengupt a
22.1.75
1.6.84
1.6.84

31.

Rat an Kunar
Sandhukhan
18.8. 76
21.7.91
21.7.91
32.

Sekhar eswar
Kundu
6.8.77

16. 12. 88
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16. 12. 88
33.

Janar dan
Mondal
26.4.78
18. 5. 88
1.5.88
34.
Jaydeb
Bi swas
23.8.78
17. 11. 86
17.11. 86
35.

Ani |  Kumar
Kesh
9.6.78
5.6.92
5.6.92
36.

Gol am
Sar war
1.6.77
16. 12. 88
16. 12. 88
37.

Habi bul
Ahsan
1.7.77
5.6.92
5.6.92
38.
Rat hi ndra N
Bhat t acharj ee
30.6.76
5.6.92
5.6.92
39.
Subhas
Ch. Das
10.6. 77
16. 6. 94
16. 6. 94
40.
Supriya
Ranj an
Ghosh
17.12. 77
Not yet
passed
Not yet
confirmed
41.

Nar ayan
Ch. Ghosh
17.12. 74
28.5.81
28.5.81
42.
Subodh
Kr. Sar kar
3.5.78
26.11.92
26.11.92
43.
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Ashi m Kumar
Mtra
23.7.79
17.5.87
17.5. 87

44,

Ananda
Mohan
Chakraborty
6.3.79
1.6.86
1.6.86

45,

Asi sh Kumar
Ghosh(I1)
20.6.77
17.11.94
17.11. 94

46.

Jaydev Jana
27.5.77
26. 6. 83
26. 6. 83

To answer the aforesaid questions, it will be rel evant

to have a quick survey of the schene of the rules franed from
time to time. The Government of West Bengal franed the
rules called Training and Exam nation Rules, 1953
(hereinafter the 1953 rul es) as anended. The rules inter alia
provi ded that a governnent servant appoi nted on probation
remai ns a probationer until confirmation. A probationer
woul d have to pass before confirnati on any test or
exam nation, prescribed as a condition precedent for
confirmation in the service. It al so provided that no officer
shall be eligible for pronotion unless he has conpletely passed
the departnental exam nation. Then cane the West Benga
Services (Revision of Pay & All owances) Rules. 1970
(hereinafter the ROPA Rules). It also provided that al
appoi ntnent to a pernanent post under the CGovernnent
woul d be on probation, which shall include Wst Bengal Food
& Supplies Service

The Governnent of West Bengal framed rules called
West Bengal Services (Appoi ntnent, Probation & Confirnation)
Rul es, 1979 (hereinafter the 1979 rules). The rules inter alia
provi ded that where the rules for confirmation required
passi ng of any academ c, departnental or other exam nation
before confirmation, the 1979 Rul es would not be construed to
relax to such requirenent.

The Governnent of West Bengal framed rules called
West Bengal Services (Revision of Pay & All owances) Rul es,
1981 (hereinafter the ROPA Rules, 1981). On 5.8.1981 the
Covernent of West Bengal announced a Pronotional Policy
for the state government enpl oyees inter alia provided that the
posts in the scale 18 and 19 under ROPA Rules, 1981 would
be filled through pronotion, on the basis of nmerit cum
seniority fromw thin the respective service and departnenta
cadres. I n Wst Bengal Food & Supplies Services cadre, 220
posts were redistributed as follows, 150 posts in scale 17, 61
posts in scale 18 and 9 posts in scale 19.

Thereafter, vide nenp dated 12.10.1983, the
CGovernment inposed an additional condition prescribing a
m ni mum peri od of six years' service in scale 17 for pronotion
to scale 18 and a mi ni mum conbi ned period of 13 years’ in
scale 17 and 18 before pronotion to scale 19.
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The additional condition inposed vide nmeno
12.10. 1983 and the order passed thereunder were chal |l enged
by filing Wit Petition being C O No.590(W of 1988 by sone of
the private respondents herein along with sone other persons
before the Hi gh Court. The only contention raised in the
application was that the additional condition sought to be
i nposed was discrimnatory, as the same had not been
i nposed in the cases of other state government Services. The
| earned Single Judge by an order dated 13.2.1990 allowed the
Wit Petition and quashed the CGovernment Menp dated
12.10. 1983 inposing additional condition. The |earned single
Judge further directed that the respondents be given the
hi gher scale 18 and 19 on the basis of their respective nerit-
cumseniority we.f. the date when the pronotion policy cane
into effect. Consequent to the order aforesaid the Governnent
i ssued a fresh pronotion order dated 11.9.1991. This,
however, dispensed with the conpliance of the rul es about
det erm nation of nerit-cumseniority, which mstake was |ater
acknow edged by the State Government. The m stake was
corrected by an order dated 19.9.1991. By the said order the
Covernment directed the conmpliance with the rel evant service
rules before giving effect tothe pronotion order dated
11.9.1991 and directed that no paynent of arrear dues be
made to officers pronoted before confirmation

The appel | ants bei ng aggri eved by the order dated
11.9. 1991 noved Wit Petition being C 02031 (W of 1993
before the Hi gh Court of Calcutta wherein the officers covered
by the pronotion order dated 11.9.1991 were also inpl eaded.
In the Wit Petition the appellants raised a contention anongst
ot hers that unequal s had been treated equally. An injunction
sought for was rejected.  An appeal being F.M A T.589 of 1993
was preferred before the Division Bench of the Calcutta Hi gh
Court which was di sposed of by the Division Bench on
27.11.1995 directing the State to consider the case of al
el i gi bl e candi dates includi ng the appellants and others strictly
in accordance with law and the rel evant rules as applicable.
The aforesaid direction of the Division Bench was sought to be
conplied with by a meno dated 16.2.1996. However,
pronmoti on order dated 11.9.1991 was | eft undi sturbed. The
same was chal l enged by some of the appellants before the
Admi ni strative Tribunal in O A No.759 of 1996 seeki ng proper
i mpl enent ati on of the Division Bench order and al so seeking
refixation of seniority of officers. The Tribunal disposed of
O A No. 759 of 1996 by an order dated 17.11.1997. Being not
satisfied with the order of the Tribunal the appellants
chal | enged the order of the Tribunal by filing a Wit Petition
WPST No. 8 of 1998 before the Division Bench of the Hi gh
Court in which 15 respondents illegally pronoted by an order

dated 11.9.1991 were al so i npl eaded anongst others. It was
contended before the Division Bench that non-observance of
the pronotion rules regarding eligibility was illegal but the

Tribunal had failed to address the said issue.
After referring to Rule 5(b) of the 1979 Rules, the
Di vi sion Bench canme to the follow ng concl usion:
"Havi ng heard the | earned Counsel, we are of
the opinion that keeping in view the fact that
in the instant case confirmation is not to be
granted autonmatically or being not a fortuitous
ci rcunmst ances, as a result whereof the
seniority of the respective enpl oyee woul d be
normal ly determned, fromthe date of their
initial appointnent, this aspect of the matter
may al so be considered by the authorities
concerned afresh. Such considerati on may be
made at an early date, and preferably within a
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peri od of 8 weeks fromthe date of

comuni cation of this order. The order of the
| earned Tribunal is nodified to the

af orenmenti oned extent and the wit petition is
di sposed of".

It appears that pursuant to a wit of mandamnus
i ssued by the Division Bench on 5.5.2000 the CGovernnent of
West Bengal issued a fresh pronotion order under the meno
dated 28.3.2001. 1In the said neno the Government has
acknow edged the m stake commtted in the order dated
11.9.1991 in ignoring the Rules for the determ nation of nerit-
cumseniority. |In the said order the Governnment has
considered the entire rules relevant for determination of nerit-
cumseniority and grant of -higher scale to the eligible officers
and the sane order was passed i-n accordance with the Rul es.

We are surprised to notice that aggrieved party
(respondents herein) again approached the Tribunal in
O A No. 636 of 2001 and the Tribunal by its order dated
10. 4. 2002 set asi de the Governnent order dated 28.3.2001
whi ch was passed, as al ready noticed, pursuant to the wit of
mandanus issued by the Division Bench of the Hi gh Court.

The Tribunal was of ‘the view that effected persons have not

been heard and the matter be remanded back to the

Government for fresh consideration. W are unable to

subscribe to the view expressed by the Tribunal. Firstly, since
the order of 28.3.2001 was issued pursuant to a mandamus

i ssued by the Division Bench of the H gh Court, the Tribuna
shoul d not have interfered. Secondly, before the H gh Court

the interest of the present respondents were adequately
represented and there was no question of passing an order

wi t hout hearing the parties who had been adversely affected.

Aggrieved by the order of the Tribunal of remand the
private respondents herein filed WPST No. 1044 of 2002 bhefore
the Division Bench of the Calcutta H gh Court. The Division
Bench of the Hi gh Court after hearing the parties by the
i mpugned judgnent and order set aide the directions of the
Tri bunal of remand of the matter for re-consideration. The
H gh Court was of the view that the controversy has been
finally settled in terms of the judgment and order passed in
CO. No. 590(W of 1988 by | earned single Judge, affirned in
appeal. The H gh Court further directed the authorities to act
in terns of the pronotion order dated 11.9.1991 by setting
asi de the order dated 28.3.2001 which was issued pursuant to
a wit of mandanus issued by the Division Bench of the H gh
Court.

The High Court order is assailed mainly on two
grounds (a) that the directions in the inpugned judgnent run
counter to the Rules and (b) that the inpugned judgnent is
contrary to earlier orders passed by the co-ordi nate Bench of
the High Court. In short, the inmpugned judgment of the High
Court has set-aside two orders of the co-ordinate benches,
passed earlier.

The i nmpugned judgnent of the Hi gh Court has
relied on the judgnent in C O No.590(W of 1988. As already
noticed, the judgment in the aforesaid matter was confined to
the inposition of additional condition, which has no rel evancy
in the facts of the present controversy. The High Court al so
erred in directing to restore the pronotion order dated
11.9. 1991, which was set aside earlier by co-ordinate bench
by its judgnment dated 27.11.1995 in FMAT No.589 of 1993.

The High Court was also clearly in error in setting aside the
order dated 28.3.2001 which was passed pursuant to a wit of
mandanus issued by the co-ordinate bench earlier in WST
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No. 8 of 1998 on 5.5.2000. In any event, in our view, the
i mpugned order of the High Court is unsustainable in |aw
We now proceed to make a qui ck survey of the set of
rul es, which are relevant for the purpose of disposal of these
appeals. At the risk of repetition the appellants and
respondents were recruited through the West Bengal Public
Servi ce Comm ssion on tenporary basis. It is also not
di sputed that the respondents were appointed earlier to the
appoi nt nent of the appellants and joined duty earlier than the
appel l ants’ date of joining. It is also not disputed that the
appel | ants passed departmental exami nation prior to the
private respondents. The appellants also conpleted the period
of probation and were confirned at an earlier point of tine
than the respondents. The schenme of the rules, which we
shall be dealing with presently, provides probation, passing of
departmental exami nation and confirmation after the
departmental exam nati on and conpl eti on of probation. The
Rul es al'so provide that the consideration is nmerit-cum
seniority.
The 1953 Rul es deal w th General Rules regulating
the Probation-and Training of Oficers appointed on probation
to IAS, IPS, and West Bengal State Services.
Rule 1(ii) defines "Probationer" as a Governnent
servant appointed on probation and renains a probationer
until he is confirmed.
Rul e 3 deals with assigning special reasons, if the
appoi nting authority so decides to extend a probationer’s
prescri bed period of probation not exceeding half the
prescribed peri od.
Rule 4 deals with the conpletion of period of
probati on or the extended period of probation, as the case my
be, and provides that the appointing authority shall record an
order either confirmng the probationer fromsuch date as it
may deem fit, subject to the restrictions prescribed in rule 8,
or discharging him
Rule 8 deals with the confirmation. /It reads:-

"“A probationer nay not be confirmed until he

has served on probation, for the period

prescri bed under rule 2, passed any test or

exam nation the passing of which nmay by rule

be prescribed as a condition of confirmation in
the service or post in which it is proposed to
confirmhim and been declared by the

appointing authority to be fit for confirnmation".

Not e: The departnental exam nations

prescribed in Chapter II1-VI or parts thereof as
are applicable to particular service or posts
shoul d be considered to be exam nations, the
passing of which is a pre-condition of
confirmation under this rule.

Rule 13 in Chapter |l provides that no probationer
will be confirmed until he has passed conpletely the
departmental examination prescribed for him Failure to pass
the exanination within the probationary period will make him
liable to discharge.

Part 20 of the Rules deal with the Oficers of the
Departnents of Food and of Supplies. Cause 1 deals with the
requi renent to pass a departnental exam nation as prescribed
under the Rules of the Oficers of Departnent of Food and of
Suppl i es and above the rank of Chief Inspectors. There is no
di spute that both the appellants and respondents are above
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the rank of Chief Inspectors and they are required to pass the
departmental exam nation prescribed under the Rules in Part
20.

Rul e 10 of Part 20 provides that no officer wll
ordinarily be eligible for pronotion unless he has passed the
exam nati on conpletely.

Then comes West Bengal Services (Appointnent,
Probati ons and Confirmation) Rules, 1979. Rule 5 of the
Rul es deals with the appoi ntnment on probation and
appoi nt nent on permanent basis. It reads:-

"R. 5 Appoi nt nent on probation and
appoi nt nent on permanent basis \026 (1) A
Gover nment enpl oyee-

(a) shal |l be deemed to be on probation

on conpl etion of continuous

temporary service for tw years  after

his initial appointment in a post of

service or cadre;

(b) shal'l be confirmed and nade

per manent -on sati sfactory

conpl etion of the period of

probation. \Where passing of any

departmental exam nation-is

essential before confirmation, the

provi si ons of Chapter | of the

Services (Training and Exam nati on)

Rul es, West Bengal, shall have to be

conplied with.

(2) Except as otherw se provided el sewhere in
these rules, the period of probation shall be
one year.

(3) No formal declaration shall be necessary in
respect of appoi ntnent on probation

(4) On conpletion of the period of probation
the appointing authority shall either issue
formal declaration naking the probationer

per manent or take such action as nmay be

consi dered necessary in ternms of the

provi sions of Part A of Chapter 1 of the
Services (Training and Exam nation) Rules,

West Bengal, within six nonths fromthe date
of conpletion of the period of probation, or of
the extended period of probation, if any, and
the appointing authority shall ensure that
confirmation on satisfactory conpletion of the
peri od of probation is not delayed in any case.

Rul e 6(2) provides inter alia that where the Rules for
confirmation required the passing of any academ c,
departnental or other exam nation before confirmation, the
1979 Rul es woul d not be construed to relax such requirenent.
The mandate of the Rules, as noticed above, is that
the CGovernment enpl oyees shall be deened to be on probation
on conpl etion of continuous tenporary service for two years.
The Rul e further nandates that an enpl oyee shall be
confirmed and made pernmanent on satisfactory conpl etion of
peri od of probation and where passing of any departnental
exam nation is essential before confirmation, the provisions of
the Services (Training & Exami nation) Rules shall be conplied
wi t h. Sub-Rule (4) of Rule 5 further mandates that on
conpl etion of the period of probation the appointing authority
shal |l issue a fornal declaration nmaking the probationer
per manent .
Rule 7 deals with repeal and savings.
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W may, at this stage, deal with one of the
argunents of M. Altaf Ahnad, appearing for the respondents.
Referring to the appointnments of the respondents, it is
contended by M. Altaf Ahmad that the appointments of the
respondents were made through the exam nation conducted
by the West Bengal Public Service Conm ssion and on the
recomendati on of the Conmi ssion. According to him
therefore, the appointnments of the respondents were not on
probati on and, therefore, 1979 Rul es woul d have no
application. W are unable to countenance this contention
No doubt, the respondents were appointed to the service after
the exam nati on conducted by the Public Service Conm ssion
and recommended by the Conm ssion, however, the
appoi ntnents were purely tenporary and termninable at the
di scretion of the Government with one nonth’s notice on
ei ther side or on paynment of one nonth’'s pay in lieu thereof.
Rul e 5(1)(a) as quoted above contenplates two conditions.
Firstly, that an enpl oyee appointed on tenporary service after
serving for two years after his initial appointrment in post of
service or cadre, shall be deened to be on probation and
secondl y, the words "enpl oyee shall be deened to be on
probati on" visualizes the pre 1979 situation, if one were
wor ki ng on tenporary basis. We have noticed that the
respondents were appoi nted on tenporary basis and not on
per manent basis and therefore the services of the respondents
woul d fall within the mschief of Rule 5 of the 1979 Rul es
where the requirenment of passing of the departnenta
exam nation is essential before confirmation by a declaration
by the appointing authority in that behalf.

The next question to be considered is the criteria of
nerit-cumseniority in the pronotion to scale 18 and scal e 19.
By a circular dated 5.8.1981 the Governnent has brought out
statenment of pronotion policy. Paragraph 4 of the said
circul ar reads: -

"4. In the case of the State Services, including
the State Cvil Service, State Health Service

and the State Engi neering Service, the nunber

of posts currently available in Scales 18 and

19 are being increased with effect fromApril 1
1981, those posts will be filled through
promotion, on the basis of merit cumseniority,
fromwi thin the respective Service and
Departnental Cadres. The rearrangenent of

posts within each cadre is listed in the
Annexure". (enphasi s suppl ied)

The promotion policy announced byt he
CGovernment woul d clearly disclose that the consideration is
nerit-cumseniority. The streans of Rules as referred to
above and consi dered, also contenpl ates passi ng of
departmental examination as a condition precedent for
conpl etion of probation and confirmation. In the schene of
Rul es and policy of pronotion, the consideration being nerit
cumseniority, the sole basis of judging nerit is the passing of
the departnental exam nation

I n Commi ssioner of Police vs. R'S. Mre, (2003)
2 SCC 408, this Court held that confirmation of service on a
particul ar post is preceded by satisfactory performance of the
i ncumbent unl ess service rul es otherw se prescribe.

In H gh Court of MP. vs. Satya Narayan Jh
avar, (2001) 7 SCC 161, this Court held in paragraph 11 at
scc p. 169 as under: -
"11. The question of deened confirmation in
service jurisprudence, which is dependent
upon the | anguage of the rel evant service
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rul es, has been the subject matter of

consi deration before this Court, tinmes w thout
nunber in various decisions and there are
three lines of cases on this point. One |ine of
cases is where in the service rules or in the

| etter of appointnment a period of probation is
specified and power to extend the sane is al so
conferred upon the authority w thout
prescribing any nmaxi mum peri od of probation
and if the officer is continued beyond the
prescri bed or extended period, he cannot be
deened to be confirmed. In such cases there is
no bar against term nation at any point of tine
after expiry of the period of probation. The
other line of cases is that where while there is
a provision in the rules for initial probation
and extension thereof, a maximum period for
such extension is al so provi ded beyond which

it is not pernissible to extend probation. The
inference in such cases is that the officer
concerned-is deenmed to have been confirned
upon expiry of the maxi mum period of

probation in case before its expiry the order of
term nation has not ‘been passed. The last |line
of cases is where though under the rules
nmaxi mum peri od of probation is prescribed,

but the sane requires a specific act on the
part of the enployer by issuing an order of
confirmation and of passing a test for the

pur poses of confirmation. In such cases, even

i f the maxi mum period of probation has

expired and neither any order of confirmation
has been passed nor has the person concerned
passed the requisite test, he cannot be deened
to have been confirmed nerely because the

sai d period has expired"

When the principle of nmerit cum seniority is
applied, it is now well settled principle that great enphasis is
on nerit and ability and seniority plays a |l ess significant role.
Seniority has to be given wei ghtage only when nerit and
ability are approximately equal. [ See: B.V.Sivaiah VS.

K. Addanki Babu, (1998) 6 SCC 720, Central Council for
Research in Ayurveda & Siddha vs. Dr.K
Sant hakumari, (2001) 5 SCC 60 ].

It is, however, contended by M. Altaf Ahmad that
seniority be linked with date of initial appointnent and not
fromthe date of passing the departnental exanination
According to him if one passes departnental exam nation
later in point of tine, his seniority nmust relate back to the date
of original appointment. According to him under nmerit cum
seniority the test is nerit and once an incunbent passes the
exam nation he qualifies the test of merit and, therefore, his
seniority relates back to the date of entry in the service. To
accept such contention woul d negate the mandate of the
Rul es.

M. Al taf Ahmad has al so drawn our attention to the
rules called the West Bengal Service (Deternination of
Seniority) Rule, 1981. He particularly referred to Rule 4 of the
Rules. Rule 4 reads:-

"4. Determ nation of seniority of direct
recruits:-

The relative seniority of all persons appointed
directly through conpetitive exam nation or
interview or after training or otherw se shall be
determ ned by the order of nerit in which they
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are selected for such appointnment on the
reconmendati on of the Conm ssion or other

sel ecting authority, persons appointed on the
result of an earlier selection being senior to
those appoi ntnent on the result of a
subsequent sel ecti on;

Provi ded that where appoi nt nent of
persons initially nade otherwi se than in
accordance with the relevant rules is
subsequently regularized in consultation wth
the Conmi ssion, where necessary, seniority of
such persons shall be determned fromthe
date of regularization and not fromthe date of
appoi ntnent. The inter-se seniority anongst
such persons shall, however, depend on the
date of appoi ntnent of each such person in the
department or office concerned;

Provi ded further that if any person
sel ected for appointnment to any post does not
join within two months of the offer of
appoi ntnent, his seniority shall count fromthe
date on which he joins the post unless the
appoi nting authority for reasons to be recorded
in witing condones the del ay.

Note- (1) A list of candidates for the purpose of
sel ection for appointnment shall be prepared in
all cases by the selecting authority, when there
will be recruitment in a single process of

sel ection of nore than one person

(2) Where the inter-se seniority anpngst
several persons has not been determ ned prior
to the comng into force of these rules, such
seniority shall, on the comng into force of
these rules, be determined on the basis of
actual date of their joining. Wen the date of
joining of all such persons is the samne,
seniority shall be determ ned on the basis of
date of birth, persons retiring earlier being
adj udged as senior. Wen the date of birth is
the sanme, seniority shall be determ ned on the
basis of total marks obtained by each in the
exam nati on, passing of which is the
qualification prescribed for recruitment to the
particul ar post, cadre or grade.

(3) In so far as the determ nation of relative
seniority of persons selected either by the
Conmi ssion or by other selecting authority for
appointnent to different posts in the sane
grade with different qualifications such as
posts of Assistant Professor in Hi story,
Economi cs, Physics, Chem stry etc. is
concerned, seniority shall be determ ned from
the date of joining.

On a fascicule reading of the Rule, it appears to us

that the said Rule has no application in the facts of the
present case. Rule 4, in our opinion, deals with the

appoi ntnent directly through the conpetitive exam nation on
per manent basis. There is no quarrel with the provision of the

Rule that if the Comm ssion recomends and appoints the
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i ncurbents on permanent basis, such seniority has to be
determined in the order of nerit in which they are selected for
such appoi ntment on the recommendati on of the Conmi ssion
As al ready noticed, the respondents were not appointed on
per manent basis though appoi nted through the exam nation
conducted by the Commi ssion. They were appointed purely on
temporary basis term nable with one nmonth’s notice on either
side or on paynent of one nonth's pay in lieu thereof. In our
view, therefore, Rule 4 is of no assistance to the respondents’
case.

M. A taf Ahmad has also referred to Rule 10 of 1953
Rules. Rule 10 of 1953 Rul es reads: -
"10. When a probationer i's confirned
otherwi se than with effect fromthe date of
expiry of the period of probation prescribed
under rule 2, he will unless it be otherw se
provided by rule draw as fromthe date of effect
of his confirmation the pay he would have
drawn had he been confirnmed on the expiry of
the prescribed period of probation, and unl ess
it be otherwise provided by rule, the whole of
his services fromthe date of 'his appoi ntnent
on probation shall count for increments".

In our view, Rule 10w ll be of no assistance to the

respondents’ case. Rule 10 sinply provides that if an
i ncumbent is confirmed on the expiry of the prescribed period
of probation and unless the rules provided otherw se, the
whol e of his service fromthe date of his appointment on
probati on shall count for increnents.

M. Al'taf Ahnmad al so referred to Notification dated
21.12.1966 fram ng the Rul es under proviso to Article 309 of
the Constitution regulating the recruitnent to the Wst Benga
Food and Supplies service. According tohim they were
appoi nted under 1966 Rules and there i's no provision in the
said rules, which required the passing of the departnmenta
exam nati on. According to him requirenent of passing the
departnmental examination was introduced for the first tine by
a Notification dated 10. 1. 1995. This contention is factually
i ncorrect. In fact on earlier occasion a Notification dated
21.4.1977 was issued, which required that candidates
appoi nted by direct recruitment agai nst posts of Wst Benga
Food and Supplies Services and subordi nate Food and
Suppl i es services Grade-1 would be required to pass the
departnental examination to qualify for being decl ared quas
permanent in status and for the purpose of confirnmation and
the subject of the departnmental exam nation was al'so
prescribed. The Notification dated 10.1.1995 only brought an
amendment and it is not correct to say that it was for the first
time that requirenment of departnmental examnination was
i ntroduced on 10. 1. 1995.

By Notification dated 29.6.1985, the Governnent of
West Bengal , Departnent of Food and Supplies, brought  out
18 O ficers of the Food and Supplies, who have conpletely
passed the departnmental examination. |In serial No.5 one
Rat an Kumar Miukhopadhayay is shown to have passed the
departnmental examination on 26.7.77. Therefore, it is not
correct to say that the requirenment of departnmental
exam nation was for the first time introduced by Notification
dated 10.1.1995.

M. Al taf Ahnmad referred to the decision of this
Court in Jagidsh Kumar vs. State of H P., (2005) 13 SCC
606, particularly paragraph 16. The aforesaid decision is not
rel atable to appoi ntnent on probation and will be of no help to
the respondents’ case.
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On the question of departnental exam nation vis-‘-
vis reckoning of seniority, he has referred to the decision
rendered by this Court in MH Patil vs. State of
Maharashtra, (1999) 1 SCC 249. This Court referred to Rule
3, which was relied upon by the appellant in the case; the
same is reproduced as under
"3. Seniority anong the Non-Gazetted
Prohi bition and Excise Oficers and derks for
the purpose of confirmation shall be decided
according to the dates of their passing the
departmental exami nation held after
conpl etion of one year’s continuous service in
the Prohibition and Exci se Departnent"”.

This Court accepted the view of the departnent that

the seniority lists were prepared on the basis of continuous
officiation right from 1977 onwards. The seniority lists so
prepared were not disturbed, notw thstanding Rule 3
prescribing the fixation of seniority otherw se. Therefore, no
| aw has been | ai d down which can be foll owed as a precedent.

There is yet another difficulty to sustain the order of
the Hi gh Court. The H gh Court has also relied on the
conmuni cati on dated 31.7.1978 wherein an Assi stant
Secretary in a departmental conmmunication has stated that
none of the direct recruits were working in the departnment as
Probationary O ficers. Such departnental comrunication has
no role to play in the face of statutory rules.

For. the reasons aforestated, we are unable to
sustain the inmpugned order of the Hi gh Court. ' The judgment
and order dated 11.12.2002 passed in WPST No. 1044 of 2002
is set aside. The Notification dated 28.3.2001 issued pursuant
to a wit of nmandanus by the earlier Division Bench of the
Hi gh Court is restored. The appeals are allowed. No costs.




