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ACT:

Punj ab General Sales Tax Act, 1948: Sections 4B, 10(6) and
11D-Raw Material /consunmed in manufacture of goods sent
out side the State-Purchase Tax on such raw naterial -Levy of -
Whet her valid interest and penalty on such | evy-Inposition
of .

HEADNOTE:

The appellant, a registered deal er under the Punjab. Genera
Sal es Tax Act, 1948 despatched sone part of the manufactured
goods outside the state, without paying the tax on the
taxable raw material consumed in the manufacture of @ such

goods. The assessing authority i'ssued a show cause notice
for the assessee’'s failure to pay the said tax. Interest
was al so denmanded on the tax anount. The assesses

di sput ed its liability to pay penalty and interest on the
amount of tax withheld on the plea that there was no wlfu
default on its part, as it was under a bona fide belief
that no tax was to be paid on the raw material wused in
the manufactured goods sent outside State. The assesses
further stated that it had acted on | egal advice that it
was not liable to pay any Purchase Tax and, therefore, in
the absence of a clear intention to avoid the paynment of
tax, there could be no question of inposition  of penal ty
and demand for interest. The assessee’'s submssions did
not find favour with the Revenue, as also the Tribunal
and the assesses sought a reference to the High Court
under section 22(1) of the Act. But the Tribunal rejected
application f or ref erence. Thereafter t he assesses
preferred appeals to this Court, against the Tribunal’s
rejection of reference as also the Tribunal’s order _in
appeal

On behalf of the appellants, it was contended t hat
t he main question involved in this case is concluded by
several decisions of this Court, and it was not liable to
pay the tax, as demanded by the Revenue.

On behalf of the Revenue it was contended that the
assesses was liable to pay the tax on the raw naterials used
in the manufactured goods sent outside the State.

Al owi ng the appeals, this Court,
348




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

HELD: 1.1 Under Section 4B of the Punjab General Sales Tax
Act, 1948 the tax becones exigible not on the purchase of
the raw material or on the use thereof in the manufacture of
a new and distinct cormmodity but only after the goods so

manuf actured are despatched to a place outside the State.
Once the goods are sent outside the State the purchaser is

nmade liable to pay the tax at the rate prescribed on the
purchase of such goods provided no tax is payable on the
purchase thereof under any other provision of the Act. It

i s obvious that the tax though described as purchase tax is
in effect a tax on consignnent since it becones effective on
the happening of an event which has nothing to do with the
actual purchase. Even if the raw material is used in the
manufacture of any taxable goods, the purchaser does not
becomre liable to pay tax on the raw nmaterial wuntil the
manuf actured itemis sent out of the State. And between the
manuf acture of the goods out of the purchased raw materia
and their actual despatch outside the State there nmay be a
long time gap. The liability of tax only after despatch
of the manufactured goods outside the State and that event
may have no relation to the actual purchase or nanufacture.
That being so, the tax though described as a purchase tax is
actually a tax on the consignment of the manufactured goods,
the levy of which i's beyond the conpetence of the State as
the power to inpose such tax is vested in Parlianment by
virtue of clause (h) of Article 269(1) of the Constitution
read with Entry 92B in Schedule 7, List 1. [352H  353A-E;
354B]
1.2. Even though the |l anguage of section 4B of the Act is
not identical to section 9(1) of the Haryana Sales Tax Act,
it is in substance simlar in certain respects, particularly
in respect of the point of time when the liability to pay
tax arises. Under that provision also the liability to pay
purchase tax on the raw material purchased in the  State
whi ch was consuned in the manufacture of any other taxable
goods arose only on the despatch of the goods outside the
State. [353D E]

Ms. GCoodyear India Ltd. v. State of Haryana, AR
1990 SC 781; applied.

State of Tam| Nadu v. M K. Kandaswam etc., [
19761 1 SCR 38; referred to.
2. Since the Revenue was not entitled to levy the tax
which it purported to levy as purchase tax on the raw
material, there can be no question of inposition of" penalty
or interest on the unpaid anount of tax. Therefore, the
action taken in exercise of power under section 10(6) and
section 11D of the Act cannot be allowed to stand. [ 354G H]

349

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 936 (NT),
937, 2339 & 2340 of 1988.
From t he Judgnents and Orders dated 12.8.1987, 3.7.1986, and
22.8.1988 of the Sales Tax Tribunal, Punjab in Msc.
Ref erence No. 60 of 1986-87, First Appeal No. 379 of 1986
and in Appeal Nos. 46 and 47 of 1987-88.
B
V.M Tarkunde, R C Msra and M. Meer a
Aggarwal for the Appellant.
H S. Munjral and C.M Nayar for the Respondent.
o
The Judgnent of the Court was delivered by
AHVADI , J. the assessee-appellant Ms. Muker i an
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Paper s Ltd., is a conpany engaged in the manufacture of
paper at Mukerian in the State of Punjab and is a
regi stered deal er under the Punjab General Sales Tax
Act, 1948 (" The  Act’ hereinafter). The assessee

despat ched some part of the manufactured goods out si de
the State of Punjab for sale on consignment basis.

However, the assessee had not paid the taxes on the
taxable raw material consuned in the manufacture of
such goods. A show cause notice was, therefore, issued
by the Assessing Authority under section 10(6) of the Act
f or the assessee’s failure to pay the taxes along wth
the return as required by section 4B of the Act .

Interest on the tax anpunt whi ch t he assessee had
failed to pay was also clained under Section 11D of the
Act . The assessee disputed its liability to pay penalty
and interest on the anpbunt —of tax w thheld on the plea
that there was nowlful or intentional default on t he
part of the assessee to pay the taxes due under section 4B
of the /'Act ~as the assesee was under a bona fide belief
that no  tax was to be paid on t he raw nateria

pur chased  for the nmanufacture of paper which  was
ultimately sent outside the ~State on consignnent basis.
Thi s i mpr essi on, based on the | anguage of t he st at ut e,
st ood confirmed by the subsequent " decisions of the
Punjab & Haryana’ High Court in the case of Goodyear
India Ltd., 53 STC 163 and Bata India  Ltd., 54 STC 226
till those decisions were overruled by the Ful | Bench
deci si on in Des 'Raj Pushpak Kumar’s case 58 STC
393. The assessee further contended that it had acted

on |egal advice that it was not Iliable to pay any
purchase tax and, therefore, in the absence of a clear
intention to avoid the paynent of tax, there could  be no
guestion of i mposition of penalty -and denand for
i nterest. On t he other hand it was contended on

behal f of the revenue that ‘the two decisions on whi ch
the assessee

350
placed reliance were subsequent to the date on which the
liability to pay the tax had arisen and hence the assessee
could not take shelter under the said tw decisions. The
subm ssions rmade on behalf of the assessee did not find
favour w th the Revenue. The assessee thereupon sought a
reference wunder section 22(1) of the Act but the Presiding
Oficer of the Tribunal by its order dated 12th August, 1987
rejected the application as he saw no point-of |aw to make a
reference to the High Court. Civil Appeals Nos. 936 and 937
of 1988 arise out of the said order of ]2th " August, 1987.
In the other two appals Nos. 2239 and 2240 of 1988 the
appel lants have cone to this Court directly from the
Tribunal’s order in appeal wthout going through t he
formality of seeking a reference under section 22(1) of the
Act in view of the rejection of a simlar request by the
i mpugned order of 12th August, 1987. This Court granted
speci al |eave to appeal wi thout insisting on the appellant-
assessee approaching the High Court in view of the Ful
Bench decision of that Court in Des Raj’s case. As the
facts are identical and commbn questions of law arise we
have thought it proper to dispose of all the four appeals by
this conmmon judgnent.

Counsel for the assessee-appellant contended that the
main question of law involved in this case is concluded by
the decision of this Court in Ms. Goodyear India Ltd. .
State of Haryana, AIR 1990 SC 781 which was an appea
arising fromthe Hi gh Court’s decision in the case of the
same assessee reported in (1983) 53 STC 163 to which
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reference is nade herei nabove. He further pointed out that
while deciding the true scope of section 9 of the Haryana
General Sal es Tax Act, 1974, which, says counsel, is in par

materia with section 4B of our Act, this Court affirned the
High Court’s view expressed in Goodyear India Ltd., 53 STC
163 and Bata India Ltd., 54 STC 226 and di sapproved the
Full Bench viewin Des Raj’s case 58 STC 393. Counsel for
the Revenue, however, placed strong reliance on this Court’s
decision in State of Tanmi|l Nadu v. MK  Kandaswanmi etc.,
[19761 1 SCR 38 and submitted that the assessee’s -case
falls wthin the ratio of the said decision. But counse

for the assessee pointed out that this Court had considered
the ratio of Kandaswam s case in the subsequent decision
and had pointed out that in that case this Court was not
concerned with the actual argunment with which it was

concerned in the subsequent. case and, therefore, t he
decision in the former case is not an authority for the
guestion of lawinvolved in the subsequent case. In order

to appreciate the rival submissions it would, we think, be
appropriate to -exam ne the 1anguage of section 4B of the
Act, which reads as under
"4B. Levy of Purchase tax on certain goods-
351

VWere a dealer who isliable to pay tax wunder this Act
pur chases any goods other than those specified in Schedule B
fromany source and-

(i) wuses themwi thin the State in the nmanufacture.

of goods specified in Schedule B, or

B

(ii) uses them wthin the State in the
manuf act ure, of -~ any goods, ot her than t hose
specified in Schedule B,and  sends the goods
o) manuf act ur ed out si de the State in any
manner ot her than by way of sal e in t he
cour se of inter-State trade or conmer ce or
in the course of export out of the territory of
I ndi a; or

(iii) wuses such goods for a purpose other t han
t hat of resale within the State or sale in t he
course of inter-State trade or conmer ce or
in the course of export out of the territory of

I ndia, or

D
(iv) sends them outside the State other than
by way of sale in the course of inter-State

trade or comrerce or in the course of export out
of the territory of India,

and no tax is payable on the purchase of . such
goods under any other provision of this Act, there
shal | be levied a tax on the pur chase of
such goods at such rate not exceedi ng t he
rate specified under sub-section (1) of section
5 as the State Governnent nay direct.

W may first read the plain | anguage of the
section bearing in mnd the contextual setting and t he
objective of the law. The section seeks to provide for
the levy of purchase tax on certain goods specified in to
levy a tax on the purchase of goods, other than those
Schedule B, which are used in the nanufacture of goods
specified in Schedule B or in the manufacture of goods,
other than those specified in Schedule B and sent outside
the State in any nanner other than by way of sale in the
course of inter-State trade or comerce or in the course of
export out of Indian territory provided of course no tax is
payabl e on the purchase of such goods under any provision of
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the Act. Were a dealer purchases raw material other than
the goods referred to in Schedule B and uses the said raw
material within the State in the manufacture of goods
specified in Schedule B, he becones liable to purchase tax
at the rate specified by the State Governnent not exceed-
352

i ng the maxi mum fi xed under section 5(1) provided no tax
is paid on such goods under any other provision of the Act.
However, when the raw material is used within the State in
the nmanufacture of goods under than the one specified in
Schedule B and the manufacturer 'sends’ the goods so
manuf actured outside the State in any manner (other than by
way of sale in the course of inter-State trade or comerce
or in the course of export out of India) he becones |iable
to pay purchase tax at the rate specified. To attract this
provi sion the revenue nmust show that (i) the manufacturer is
a dealer liable to pay tax under the Act (ii) he has
purchased goods~ other than those specified in Schedule B
fromany source (iii) he has used the said goods within the
State in_ the nmanufacture of any goods other than those
specified in-Schedule B and (iv) he has sent the goods so
manuf actured outside the State in any manner other than the
one excepted. Bef ore this provision can be invoked the
above requirenments  must be strictly " proved. The first
requirenent identifies the tax-payer, the second and the
third requirements identify the goods liable to tax in the
event the fourth requirenent of the goods so nmanufactured
being sent outside the State takes place. Thus t he
liability to pay purchase tax does not accrue on the
purchase of the raw material within the State or its use in
the manufacture of goods other than those specified in
Schedule B but falls on the dealer when the goods so

manuf actured are sent outside the State. To ‘avoid a
duplication of the levy the charging clause provides that
the purchase tax will be |eviable under Section 4B provided

it is not Ileviable on the said -goods wunder any other
provision of the Act. Although the purchase tax is |evied
on the raw material purchased by the manufacturer, the
actual levy is postponed till after the said rawmaterial is
consunmed in the manufacture of another commercially distinct
comodity having its own separate identity and character and
is actually sent outside the State. The relevant date is
the date on which the goods are sent outside the ~State:
The taxable event takes place when the taxable goods -are
sent outside the State and not before that dat e
notwi t hstandi ng the fact that the raw material was purchased
and converted into a new commodity | ong before that date.
In the present case since it is not disputed that the demand
of purchase tax is based on the fact that  the goods
manufactured wthin the State fromraw material purchased
earlier had been sent outside the State of “sale on
consi gnnent basis, we are concerned only with clause (ii) of
Section 4B whereunder the tax liability accrues on the date
the goods are sent outside the State.

Under Section 4B of the Act the tax becones exi gi-bl e
not on the purchase of the raw naterial or on t he use
thereof in the manufacture

353
of a new and distinct comodity but only after
the goods so manufactured are despatched to a pl ace

outside the State. Once the goods are sent outside the
State the purchaser is nade liable to pay the tax at the
rate prescribed on the purchase of such goods provi ded
no tax is payable on the purchase thereof under any other
provi si on of the Act. It is, therefore, obvious that the
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tax though described as purchase tax is in effect a tax on
consi gnnent since it becones effective on the happeni ng
of an event which has nothing to do wth the act ua

purchase. Even if the raw nmaterial is used in t he
manuf act ure of any taxabl e goods, the purchaser does not
becomre liable to pay tax on the raw material until the

manuf actured itemis sent out of the State. And between
the manufacture of the goods out of the purchased raw
material and their actual despatch outside t he State
there may be a long time gap. There is, therefore. no
room for doubt that the Iliability of tax falls only
after despatch of the manufactured goods outside the
State and that event may have no rel ation to the
act ual pur chase or nmanufacture. That being so, t he
conclusion is inescapable ‘that the tax though described
as a purchase tax is actually a tax on the consi gnnent
of the mnufactured goods. Therefore, even though the
| anguage of section 4B of the Act is not identical wth
the relevant part ~of section 9( 1) of the Haryana Act, it
is in substance simlar in certain respects. particularly
in respect of the point of time when the liability to pay
tax arises. Under that provision, as here, the liability to
pay pur chase tax on the raw material purchased in t he
State whi ch was~ consumed in the manufacture of any
ot her taxable goods arose only on the despat ch O
the goods outside the State. W are, therefore, of t he
opinion that the ratio of the said decision of this Court
in CGoodyear Indiia' Ltd. (supra) applies on-all fours to
the min question at issue inthis case.

In the case of Goodyear I1ndia Ltd. (supra), this
Court was concerned with the interpretation of section
9(1) and section 24(3) of the Haryana Act. The facts
reveal ed that t he assessee- conmpany, whi ch was engaged
in the manufacture of autonobile tyres and tubes at
its factory at Ballabgarh in~ Haryana, had pur chased
raw materials fromw thin and outside the State for the
manuf act ure of the said products.

After manuf act uri ng t he sane, t he assessee-
conpany despat ched sonme part of the nmanufactured products
to its depots outside the State - ~The revenue sought
to recover pur chase t ax on the raw mat eri al

purchased in the State and consunmed in the manuf act ure
of such goods under section 9(1) of the Haryana Act. The
action of the revenue was chall enged in the Hi gh
Court of Punjab & Haryana. The Hi gh Court held t hat
both on principle and on precedent, a nere despat ch
of goods to various depots of t he assessee- conmpany
outside the State did
354

not fall wthin the anbit of the phrase "disposes of the
manuf actured goods in any manner otherw se than by way of
sale" enployed in section 9(l)(a)(ii) of the Haryana Act.
The High Court also held that the decision of this Court in
Kandaswanm (supra) was not an authority for the proposition
that a nmere despatch of goods outside the State fell wthin
the anbit of the said provision. This Court while uphol ding
the final order passed by the High Court came to the
conclusion that as the tax |levied was a tax on consi gnment
of goods, the provisions inposing the said tax were beyond
the conpetence of the State Legislature as the power to
i npose such tax vested in Parliament by virtue of clause (h)
of Article 269(1) of the Constitution read with Entry 92B in
Schedule 7. List I, inserted by the 46th Amendnent to the
Constitution. This Court also clarified that even before
the anmendments introduced by the 46th Amendnment cane into
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effect, Entry 54, in List 11 of the 7th Schedule read wth
Article 246(3) of the Constitution conferred power on the
State Legislature to inmpose a tax on sale or purchase of
goods and not on the nmere consignment of goods, since
consi gnnent of goods sinpliciter is neither a sale nor
purchase or disposal of goods. Holding that in substance
the | evy was sought on the consignnent of goods, this Court
held that it was not liable to tax since the State’s power
to tax did not extend that far.

Counsel for the revenue placed reliance on an earlier
decision of this Court reported in the case of Kandaswam
(supra) which dealt wth Section 7A of the Tam | Nadu Act
whi ch though not identical was simlar to Section 9(1) of
the Haryana Act. The decision in Kandaswam though rendered
in the context of an anal ogous provision was distinguished
by this Court in Goodyear India Ltd. on the ground that it
did not touch the core of the question at issue in the
|atter case. This aspect of the matter is el aborately dealt
with in paragraphs 31 to 34 at page 796 of the Report. e
need not dilate on this any nore since the correctness of
the judgnment in Goodyear India Ltd, is not canvassed before
us. This Court, therefore, affirmed the H gh court’s view
in CGoodyear India Ltd., 53 STC 163 and Bata India Ltd, 54
STC 226 and di sapproved of the Full Bench decision in the
case of Des Raj 58/STC 393.

Once it is found that the revenue was not entitled to |evy
the tax which it purported to levy as purchase tax on the
raw material, there can be no question of ‘inposition of
penalty or interest on the unpaid amount of tax.. Therefore,
the action taken in exercise of power under section 10(6)
and section 11D of the Act cannot be all owed to stand and
must be set aside.

355

In the result these appeals succeed. W allow all ' these
appeals and set aside the decision of the Sales Tax
Tri bunal, Punjab, in each case. Any recovery made under the

i mpugned orders will be refunded within a period of three
nont hs from today. Having regard to the facts and
ci rcunst ances of the case, we nake no order as to costs.
B
G N Appeal s al | owed.
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