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ACT:

Crimnal Procedure-Bail-For cancellation of bail very
cogent and overwhel mi/ng circunstances are necessary.

Practice-Bail granted by Sessions Judge by a well
reasoned order-Set  aside by Hi gh Court-Suprene Court to
interfere if approach adopted by Hgh Court is not
conmendi ng.

HEADNOTE
The appel | ant, agai nst whom an offence under sec. 307
|.P.C. had been registered for giving knife blows to a

person was granted bail by (the Sessions Judge. On
application by the State, a Single Judge of the Hi gh Court
cancel l ed the bail. Hence this appeal by special |eave.

Al'l owi ng t he appeal
N

HELD: Very cogent and overwhel mi ng circunstances are
necessary for an order seeking cancellation of the bail and
the trend today is towards granting bail because it is now
wel | -settled that the power to grant bail is not to be
exercised as if the punishnent before trail is being
i nposed. The only material considerations in such a
situation are whether the accused would be readily avail abl e
for his trial and whether he is likely to  abuse the
di scretion granted in his favour by tanpering wth evi dence.
[842 D E]

In the instant case the order nmade by the H gh Court is
conspi cuous by its silence on t hese t wo rel evant
consi derations. The |earned Judge was inpressed by sone of
the nost irrelevant considerations and m sdirected hinself.
The circunstances found by himthat the victimattacked was
a social and political worker could not be considered so
overriding as to permt interference by the High Court with
the discretionary order of the Sessions Judge granting bail
The High Court conpletely overlooked the fact that it was
not for it to decide whether the bail should be granted but
the application before it was for cancellation on the bail
[842 B-(C]
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JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
658 of 1983.

840

Appeal by Special leave fromthe Judgnent and Order
dated the 21st October, 1983 of the Gujarat H gh Court in
Criminal Msc. Application No. 1724 of 1983.

Vi mal Dave for the Appellant.

M N.  Phadke, R N. Poddar, Grish Chandra and C. V.
Subba Rao for the Respondent.

The Judgrment of the Court was delivered by

DESAI, J. Special Leave granted.

Odinarily this Court is not inclined to interfere with
the orders either granting or refusing to grant bail to an
accused person either facing a crimnal trial or whose case
after conviction s pending in appeal. However, this is not
a case where bail is granted or refused but the order
granting the bail by the |earned Sessions Judge was set
aside by the Hi gh Court adopting an approach which does not
comend to us.

It is alleged that” the appellant gave blows wth a
knife to one Popatlal Sorathia, who had come to visit an
i ndoor patient Navalsinh Bhatti on August 17, 1983 around
9.45 AM Appellant was accosted by the policenen on duty.
An offence wunder Sec. 307 |.P.C. was registered against him
and the appel l ant  was taken into custody and was
subsequently remanded to judicial custody. An application
for releasing himon bail was made on August 22, 1983 to the
Chi ef Judi ci al Magi strate, ~Rajkot. The ~Chief Judicia
Magi strate, Raj kot was pleased to dismss the same by his
order dated August 29, 1983.

On the sanme day, an application for releasing the
appel l ant on bail was noved before the |earned Sessions
Judge. A notice was issued to the |earned Public Prosecutor.
After hearing both the sides, the l'earned Sessions Judge by
a well-reasoned order directed that the appellant be
rel eased on bail on his furnishing security in the anount of
Rs. 5000 and personal bond of the like anount.

It appears t hat t he State of Quj ar at filed
M scel | aneous Criminal Application No. 1724 of 1983 in the
Hi gh Court of Cujarat seeking cancellation of the order
granting bail to the appellant. A |learned Single Judge of
the H gh Court held that once a prima facie case is
841
established, the |earned Sessions Judge ought to have taken
into consideration the nature and gravity of t he
circunstances in which the offence is conmtted. The charge
against the appellant is that he has committed an of fence
puni shabl e under Sec. 307 |.P.C. and Sec. 135 of the Bonbay
Police Act and even on the date of hearing of this appea
before us on Novenber 18, 1983, the Court-was inforned that
the victimis alive and at present there is no danger to his
l[ife. Nearly 3 months have rolled by fromthe date of the
of fence. W fail to understand what the | earned Judge of the
Hi gh Court desires to convey when he says that once a prinma
facie case is established, it is necessary for the court to
exam ne the nature and gravity of the circunstances in which
the offence was conmitted. |If there is no prima facie case
there is no question of considering other circunstances But
even where a prima facie case is established, the approach
of the court in the matter of bail is not that the accused
shoul d be detained by way of punishnent but whet her the
presence of the accused would be readily available for
trial or that he is likely to abuse the discretion grained
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in his favour by tanpering with evidence. W would have
certainly overlooked this aspect of the nmatter if the
approach of the |earned judge was ot herw se one which woul d
conmend to us. It however appears that the |earned judge
was i npressed by sonme of the mpst irrel evant considerations
which prima facie emerge fromthe foll owi ng observations of
the | earned judge which permts his whole order running into
about 13 pages.
Says the | earned judge:
"The | earned Judge ought to have seen the fact
that the helpless victim had gone to the hospital for
pre-operation check-up. He was a leading social and
political worker.. He was an active worker and
Secretary of "Q@undagiri N varan Samti" which had
rai sed a canpaign against the atrocities allegedly
having been committed by the Rajputs of Grasiya
comunity. Admittedly the respondent is Grasiya and
the conpl ainant ~who was an active worker and Secretary
of @undagiri N varan Samti had becone a victimat the
hands of the respondent. The |earned Judge ought to
have taken into consideration the material fact that
the incident had taken place in the prem ses of the
Hospital which may terrorize a number of sick persons
who m ght be getting treatment in the hospital."
842

At another place, the |earned Judge has observed that
the |l earned Sessions Judge has ignored, the fact that a
social and political worker was attacked inthe hospita
prem ses with a knife having 9% blade and as many as 1
injuries were caused to-a hel pless victim

In our opinion, the |earned Judge appears to have
m sdirected hinself whi |l e exam ning the  question of
directing cancellation of bail by interfering. with a
di scretionary order made by the | earned Sessions Judge. One
coul d have appreciated the ‘anxiety of the |earned Judge of
the High Court that in the circunstances found by himthat
the victim attacked was a social and political worker and
therefore the accused should not be, granted bail but we
fail to appreciate how that circunstance ~ should be
considered so overriding as to pernmt _interference with a
di scretionary order of the |earned Sessions Judge granting
bail. The High Court conpletely overlooked the fact that it
was not for it to decide whether the bail should be granted
but the application before it was for cancellation of the
bail. Very cogent and overwhel m ng circunstances al
necessary for an order seeking cancellation of the bail. And
the trend today is towards granting bail because it is now
wel | -settled by a catena of decisions of this Court that the
power to grant bail is not to be exercised as if the
puni shnment before trial is being inposed. The only nateria
consi derations in such a situation are whether the accused
woul d be readily available for his trial and whether he is

likely to abuse the discretion granted ill his favour by
tanmpering with evidence. The order made by the Hi gh Court is
conspi cuous by its silence on t hese t wo rel evant

considerations. It is for these reasons that we consider in
the interest of justice a conpelling necessity to interfere
with the order made by the Hi gh Court.

We accordingly allowthis appeal and set aside the
order made by the |earned H gh Court Judge and restore the
one made by the learned Sessions Judge wth follow ng
nmodi fi cati ons:

(1) The appellant shall be released or if he is on

bail continue 'to be on bail on his furnishing two
fresh bail-bonds each in the amount of Rs.5000
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(i)

supported by a solvent security.

The 'appellant shall report on first Mnday every
nonth before the Chief Judicial Mgistrate, Rajkot
at 11.00 A°M till his trial comrences. Thereafter

he woul d be subject to the further orders that nmay
be made-in this behalf by the court which would
try him

(iii) Oher conditions inmposed by the | earned Sessions

Judge remai n unal t ered.

Order accordingly.
H. S. K

Appeal al | owed.




