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In this I.A /prayer has been nade to grant interim
protection pending final disposal of the wit petitions.

In the wit petitions the policy of 27%reservation for
the Ot her Backward Classes (in short the *OBCs') contained
in the Central Educational Institutions (Reservation in
Admi ssion) Act, 2006 (in short the 'Act’) is the subject
matter of challenge. The primary ground of challenge is
that the Union of India has failedin performng the
constitutional and legal duties toward the citizenry and its
resultant effect. Consequentially the Act shall have the
effect and wide ramfications and ultimately it shall have
the result in dividing the country on caste basis. It would
| ead to chaos, confusion, and anarchy which woul d have
destructive inmpact on the peaceful atnosphere-in the
educational and other institutions and would seriously
af fect social and conmunal harnony. The constitutiona
guarantee of equality and equal opportunity shall be
seriously prejudiced. It has been contended that atine
has conme to replace the "vote bank" scenario with "talent
bank". The statute in question, it is contended, has | ost
sight of the social catastrophe it is likely to unleash. Not
only the products would be intellectual pigmes as
conpared to nornal intellectual sound students presently
passing out. |t has been highlighted that on the basis of
unf ounded and unsupportabl e data about the nunber of
OBCs in the country the Act has been enacted. It has been
poi nted out that this Court in Indra Sawhney v. Union of
India and Ors. (1992 Supp. (3) SCC 217) had recogni sed
the concept of "creany |layer" anpbngst the advanced OBCs
to be kept out of preferential treatnent. The popul ation
data of 52% projected by the Mandal Conmi ssion was not
actually given the seal of acceptance. In any event, this
Court in its judgnent dated 16.11.1992 directed the
CGovernment to constitute a permanent body by 15th March,
1993 for exam ning and recommendi ng for inclusion or
exclusion in the lists of backward classes of citizens. The
Nati onal Comm ssion for Backward C asses Act, 1993 (in
short the 'Backward Cl asses Act’) defines 'backward
cl asses" to nean such backward cl asses of citizens other
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than the Schedul ed Castes and Schedul ed Tri bes as nmay

be specified by the Central Governnent in the lists. In
terns of Section 2(c) of the Act "lists" mean lists prepared
by the Governnent of India fromtinme to time for the

pur pose of making provision for the reservation of

appoi ntnents or posts in favour of backward cl asses of
citizens which in the opinion of the Governnent are not
adequately represented in the services under the

CGovernment of India and any | egal or other authority within
the territory of India or under the control of the
CGovernment of India. Though there is a specific provision in
Section 11 of the Backward Cl asses Act for a periodic
revision of the lists, sanme has not been done, and on the
contrary additions are being nade. The rational of 27%
havi ng been arrived at on the nmythical figure that the

OBCs are 52%in the country and even the ratio of 27%
reservation for the students belonging to other backward
classes in the educational institutions is to be funded and
controlled by the Central Government. The sanme is to be
enforced from May 2007. It is highlighted that after 1931
census there has never been any caste-w se enuneration or
tabul ati on which in essence corrodes the credibility of the
cl ai m of 52% popul ati on of ot her backward cl asses.

It is pointed out that in terns of Section 2(g), 3(iii),
Sections 5(1)(2) and 6 of the Act, 27% seats are being
reserved for other backward classes out of only pernmitted
strength. The expression "Qher Backward C asses" neans
the class or classes of citizens who are socially or
educational | y backward and are so determ ned by the
Central Government. There has never been any
determ nati on on any acceptabl e basis. The paraneters
provided in the Backward Cl asses Act have not been kept
in view. Wthout supportable data the introduction of a
Statute which woul d have the effect of disturbing the
harmony in the soci ety was avoi dabl e. Though it has been
provided that increase in the nunber of seats can be done
in a staggered manner, that is really of no consequence.

The stand that nunber of seats available for the genera
categories remanins unaffected is really not a solution as in
essence unequal s are treated as equal s.. The very concept of
equal ity enshrined in Article 14 of the Constitution of India,
1950 (in short the "Constitution') is directly affected.

Ref erence is nade to the figures provided by the
Nati onal Samples Survey of India and the National Health
and Family Survey (CGovernnent of India s own
Departments) which clearly establish the holl owness of the
cl ai m about OBCs being 52% of the popul ati on. The source
for the enactnent of the Act was the 93rd amendnment to/'the
Constitution which has cone into force w.e.f. 20.1.2006 by
insertion of Clause (5) in Article 15 of the Constitution

Prayer has been made to declare certain provisions in
the Act to be unconstitutional

The effect of the judgnents in M Nagaraj and Ors. v.

Union of India and Ors. (2006 (8) SCC 212) and Nair

Service Society v. State of Kerala (Wit Petition (Cvil) No.
598 of 2000 etc. decided on 23.02.2007) has not been
considered. It has been enphasi zed that what nmay have

been rel evant ei ght decades back cannot hold good in the
present scenario. There has to be indepth analysis to find
out the nunmber of socially and educationally backward

class of citizens. The concept of Backward class citizens is
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dealt with in para 786 of Indra Sawhney’'s case (supra). It is
poi nted out that in the i mediately succeedi ng paragraph

i .e. Paragraph 787 the position has been clarified. In that
par agr aph reference has al so been nade at page 720 that
certain classes which may not qualify for Article 15(4) nmay
qualify for Article 16(4). Reference is nade to Janki Prasad
Parimo v. State of J & K (1973 (1) SCC 420) to contend

that it is social and educational backwardness of a class
which is material for the purposes of Articles 16(4). It does
not have determinative rel evance for the purposes of

Articles 15(4) and 15(5). Further reference is also nmade to
the concl uding para 859 in Indra Sawhney’s case (supra)

where it has been said in category (3)(c) that it is not
correct to say that backward class of citizens contenpl ated
in Article 16(4) is the sane as the socially and
educational | y backward cl asses referred to in Article 15(4).
It is much wider. Therefore, it-is submtted that the concept
of socially and educationally backward classes in Article
15(4) stand on a different footing fromArticle 16(4) and
consequentially Article 15(5) is different fromArticle 16(4).

It has been highlighted that in any event the concept
of creany | ayer whichhas been conpletely kept out of
consideration in the Statute has great rel evance and effect.
The criteria of Article 16(4) and the lists under the
Backward Cl asses Act can at the npbst provide a rough and
ready rule for the purpose of Articles 15(4) -and 15(5) but
that does not in any way take care of ‘the requirenents of
Section 11 of the Backward Cl asses Act. There is no report
subsequent to 3.2.2005 by the National Comm ssion for the
Backward Cl asses. Therefore, it is highlighted that the
whol e exercise has been done in great hurry wthout any
justifiable reason. Since there is no data base after 1931
census, what the CGovernnent could have done is to find
out a definite data base and then take such action as is
perm ssible in | aw. Even otherw se, the Ofice
Menor andum beari ng No. 36012/ 31/ 90-Est. (SCT) dated
13. 8. 1990 on which great enphasis has been laid by
| earned Additional Solicitor General for the respondent-
Uni on of India, does not take note of another
O M No. 36012/ 22/ 93-Estt. (SCT) dated 8.9.1993 which
expressly states as foll ows:

"(d) The OBCs for the purpose of the

af oresai d reservation would conprise, in
the first phase, the castes and communities
whi ch are common to both the lists in the
report of the Mandal Conmi ssion and the
State CGovernments’ Lists. Alist of such
castes and communities is being issued
separately by the Mnistry of Wlfare."

It has been pointed out that the Act itself specifically
requires a determ nation of socially and educationally
backward cl asses to be nade by the Central Governnent,

as is clear froma bare reading of Section 2(g). That has not
been done for the purposes of the Act and by referring to
the lists meant for cases covered by Article 16(4) the

requi renents have not been net, there cannot be any basis

for contending that the "creany | ayer concept" attached to
Article 16(4) has no relevance for Articles 15(4) and 15(5). It
is pointed out that the intention of the Parliament does not
appear to be that any existing list under Article 16(4)
shoul d be treated as the foundation for Section 2(g) of the
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Act. The determ nation should be nade "in futuro" and not
by adopting any past deternination by the Nationa

Commi ssion for the purposes of Article 15(5). The "specia
provi sion of |aw' under Article 15(5) is the Act which
provi des that OBCs must be so determined for the

pur poses of the Act by the Central CGovernment (underlined
for enphasis). There has been no separate determ nation

In essence, it is submtted that the basel ess figure of
27% cannot be pressed into service for introducing a
Statute which has such wide ram fications. No nethodol ogy
has been laid down for determ ning the socially and
educational |y backward classes because castes al one
shoul d not be nade the basis for identification even though
there appears to be sone casual observations in Indra
Sawhney’ s case (supra) as contended by | earned Additiona
Solicitor Ceneral that castes can be synonynms with class.
That is not the correct approach.. It was only stated that
castes nay be the starting point for identifying the
backward ‘class, but it can not definitely be the sole basis.

The figure of 27% it i's enphasized is an inaginary
figure with no rational. The non exclusion of "creamny |ayer"
has also affected the validity of the Statute.

In addition to these aspects highlighted by M. F.S.
Nari man, Seni or Advocate, M. P.P. Rao, Senior Advocate,
M. ML. Lahoti, Advocate, M. Sushil Kr. Jain, Advocate
M. V. Tankha, Senior Advocate, M . Ashoka Kr. Thakur
and Dr. Mttal, who appear in person, have nore or |ess
hi ghlighted to simlar effect.

M. P.P. Rao, Senior Advocate, with reference to
certain observations in Indra Sawhney’ s case (supra) has
subm tted that inclusion of castes in the |ists of backward
cl asses cannot be nechani ¢ and cannot be done w t hout
adequat e rel evant data.

The following reports have also been referred to
hi ghl'i ght as to how figures arrived at by the Union are
er roneous.

"(a) The National Sanple Survey

Organi sation survey of 1999-2000 which
shows that the present educational |evel is
directly proportionate to his/her econonic
condition. (pp. 14-15 para 7.21, 7.22 and
7.23)

(b) Section 11 of the National Conmi ssion
for Backward C asses Act, 1993 which says
"The Central Covernnment may at any tine,
and shall, at the expiration of ten years
fromthe comng into force of this Act and
every succeedi ng period of ten years
thereafter, undertake revision of the lists
with a view to excluding fromsuch lists
those cl asses who have ceased to be
backward cl asses or for including in such
lists new backward cl asses.

(c) Standing Conmittee on Social Justice
and Enpowernent Chaired by Sumitra
Mahaj an 2005- 2006 (pp 18-22 - Copy of
the Report is Annexure P-11 in Vol.Il at
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pp. 142-217).

(d) 186th Report of the Parlianentary
Standi ng Conmi ttee of Human Resources

Devel opnent submitted to the Parlianment

on 1-12-2006 (pp. 22-23 paras 8.8 to 8.13).
The Report is Annexure P-11l in Vol.IlIl at
pp. 218-227).

(e) Annual Report of National Comi ssion

for Backward C asses dt. 3-2-2005. (Para

8.14 at pp 25-26). The Report is Annexure
P-IVin Vol.Il at pp. 228-317.

(f) Report of the Oversight Committee
constituted under the Orders of the Prine
M ni ster on 27-5-2006 (pp. 29-30 para 8.19
to 8.21). The Report i's Annexure P-V in
Vol .11 at 'pp 318-353."

It is pointed out that O fice Menoranda of 1990 and
1991 referred to in Indra Sawhney’ s case (supra) cannot
hold the field forever. It is pointed out that if that continues
to be so, Section 11 of the Backward C asses Act woul d be
rendered nugatory. The revision of the l'ists was called for
after expiration of the period of 10 years. The non-revision
renders the acceptability of the figures doubtful and
basi sl ess.

In Mandal Conm ssion’s Report it was inter-alia
observed as foll ows:

"On the basis of the Conmi ssion’ s Report -
popul arly known as Mandal Conmi ssion’s
Report -(for short 'the Report’), two O fice
Menor anda - one dated August 13, 1990 and
the ot her anended one dated Septenber 25,
1991 were issued by the Governnent of |ndia.
We are reproduci hg those Menoranda hereunder
for proper understanding and appreciation of the
significance of these two Ovs and the
di stinctions appearing between them

"No. 36012/31/90-Estt. (SCT)

Government of India

M nistry of Personnel, Public Gievances & Pensions
(Deptt. of Personnel & Training)

OFFI CE MEMORANDUM

New Del hi, the 13th August, 1990

Subj ect: Recommendation of the
Second Backward C asses Conmi ssion
(Mandal Report) - Reservation for
Socially and Educational |y Backward
Classes in Services under the
CGovernnment of India.

In a multiple undul ating society like ours, early
achi evenent of the objective of social justice as
enshrined in the Constitution is a nust. The second
Backward Cl asses Comm ssion called the Manda

Conmi ssi on was established by the then Governnent
with this purpose in view, which submitted its report
to the Governnent of India on 31.12. 1980.
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2. Governnent have carefully considered the report and the
reconmmendati ons of the Commission in the present context
respondi ng the benefits to be extended to the socially and
educational ly backward cl asses as opi ned by the

Conmi ssion and are of the clear view that at the outset
certain weightage has to be provided to such classes in the
services of the Union and their Public Undertakings.
Accordingly orders are issued as follows:

(i) 27 per cent of the vacancies in civil posts and
servi ces under the Governnent of India shall be
reserved for SEBC.

(ii) The aforesaid reservation shall apply to vacancies
to be filled by direct recruitment. Detailed

instructions relating tothe procedure to be followed

for enforcing reservation will be issued separately.

(iii) Candi dat es bel onging to SEBC recruited on the
basis of merit in an open conpetition on the sane
standards prescribed for the general candi dates

shal | not be adjusted against the reservation quota
of 27 per cent.

(iv) The SEBC woul d conprise in the first phase the
castes and communities which are comon to

both, the list in the report of the Minda

Conmi ssion and the State Governments’ |ists. A

list of such castes/comunities is being issued
separatel y.

(v) The aforesaid reservation shall take effect from
7.8.1990. However, this will not-apply to vacancies
where the recruitment process has already been
initiated prior to the issue of these orders.

Simlar instructions in respect of public sector
undertaki ngs and financial institutions including public

sector banks will be issued by the Department of Public
Enterprises and Mnistry of Finance respectively.
Sd/ .

(Snt Krishna Singh)
Joint Secretary to the CGovt. of
| ndi a"

AVENDED MEMORANDUM

“No. 36012/31/90-Estt. (SCT)

Government of India

M nistry of Personnel, Public Gievances &
Pensi ons

(Deptt.of Personnel & Training)

OFFI CE MEMORANDUM

New Del hi, the 25th Septenber 1991

Subj ect: Recommrendati on of the Second
Backward Cl asses Comm ssion (Mandal Report) -
Reservation for Socially and Educationally
Backward Cl asses in Services under the

Gover nnent of India.

The undersigned is directed to invite the attention
to OM of ever nunber dated the 13th August
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1990, on the above sections of the SEBCs to

receive the benefits of reservation on a preferentia
basis and to provide reservation for other
econoni cal |l y backward sections of the people not
covered by any of the existing schenes of
reservation, Government have deci ded to anend

the said Menmorandumwith i mredi ate effect as

foll ows:\027

2. (i) Wthin the 27 per cent of the vacancies in
civil posts and services under the Governnent of
India reserved for SEBCs, preference shall be

gi ven to candi dates bel onging to the poorer
sections of the SEBCs. In case sufficient nunber
of such candi dates are not available, unfilled
vacanci es shall be filled by the other SEBC
candi dat es.

(ii) 10 per cent of the vacancies in civil posts and
servi ces ‘'under the Governnent of India shall be
reserved for other econonically backward sections

of the people who are not covered by any of the

exi sting schenmes of reservation.

(iii) The criteria/for determ ning the poorer
sections of the SEBCs or the other econonically
backward sections of the people who are not
covered by any of the existing schenes of
reservations are being issued separately.

3. The OM of even nunber dated the 13th
August 1990, shall be deened to have been
amended to the extent specified above.

Sd/

(A.K Harit)

Dy. Secretary to the Govt. of |ndia”

The expression depl oyed in both the O,

"Socially and Educationally Backward Casses" is

on the strength of the Report of the Comm ssion,

t hough no such expression is used in Article 16(4)
wher eunder the reservation or appointnents or
posts in favour of any backward class of citizens is
to be nmade. This expression is used as an

expl anatory one to the words ' backward cl ass’
occurring in Article 16(4). Articles 16(4) and
340(1) were enbodied in the Constitution even at
the initial stage; but Article 15(4) containing the
same expression as in Article 340(1) was
subsequent |y added by the Constitution (First
Amendnment) Act of 1951 to override the decision

of this Court in State of Madras v. Sm
Chanpakam Dor ai raj an (1951 SCR 525)"

According to M. ML. Lahoti, the Act specifically
over| ooks the mandate of Article 340 of the Constitution
According to himalso the specific directions given by this
Court in Indra Sawhney’ s case (supra) have been dis-
regarded. Specific reference in this context is nade to
Section 11 of the Backward C asses Act. It is subnitted
that Article 340 provides that the condition of socially and
educationally backward cl asses is to be investigated
i mperatively. Reference is also made to K. C. Vasanth
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Kumar and Anr. v. State of Karnataka (1985 Supp SCC

714) to submit that the policy of reservation for

enpl oyment and educati on shoul d be necessarily revi ewed.

It was noted in that case that a tinme has cone to reviewthe
criterion for identifying socially and educationally backward
cl asses ignoring the caste label. ldentification is an

i nperative requirenent and cannot be by-passed on any

i psi-dixi referring to out-dated data based on 1931 census.
The obj ect of advancenment of socially and educationally
backward cl asses undi sputedly brings in the concept of
creany layer. Certain institutions are basically super
specialty institutions e.g. Al India Institute of Medica
Science (AIIMS). If the character of an institution of super
specialty of national inportance is pernmitted to be affected
in the manner sought to be done it would be counted
productive. That would affect quality of education

About the Mandal Commission’s report, it has been
pointed out by Dr. Mttal who appears in person that
survey conducted sel ected 0.15 of the total villages
popul ati on_and 7% of the district blocks. There is nothing
to suggest as to on what basis the particular village or
particul ar district was selected. The Commission itself
distributed two groups (a) internmediate OBC and (b)
depressed OBC, which were equi-distributed. It has been
enphasi zed that the Mandal Conm ssion while arriving at
the figure of 52% popul ati on of OBC had added 8. 6%
popul ati on of other non H ndu comunities. Thus, non
H ndu communities fornmed 17% of the total OBC
popul ati on. The nmanagenent of social backwardness, it is
submtted, has to be dynam c which neans that the
various neasures to be adopted as a renedy have to be
ti me bound and revi ewabl e.

In response, M. Gopal Subramanium | earned ASG
appearing for the Union has subnmitted that all the issues
that are being rai sed have been appropriately dealt with in
I ndra Sawhney’s case (supra) and |long earlier in Mnor P
Raj endra v. State of Madras and Ors. [1968 (2) SCR 786]. It
is subnmitted that reservation whether in enploynent or in
education is not violative of the basic structure-or equality
code. Various provisions in the Constitution acknow edge
that reservation is an integral part of the principle of
equal ity where inequality exists. There is nothing wong or
unconstitutional in specifying in ternms of wunits of castes,
those who have been identified as "Socially and
Educational |y Backward Cl asses" on the basis of criteria of
soci al and educati onal backwardness. Reservation is not
anti merit. In the absence of caste data after 1931, there
was no alternative but to project the popul ation proportion
of social and educational backward cl asses and ot her
backward cl asses fromthe next best source i.e. |atest
avai | abl e census of 1931. The identification and |isting of
such cl asses by Mandal Comm ssion has nothing to do
with the census of 1931 but was based on nultiple
approach in the contenporary context only and not in the
context of 1931.

Determ nation or classification as to which class
bel ongs to social and educati onal backward cl ass or other
backward cl ass as nade by the Governnent of India is
valid and the Backward C asses Conmi ssion has a
statutory function of exanmi ning as to which class included
inthe list is not really backward. Reservation policy is not
di s-integrative and is not against the unity and integrity of
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the nation. On the contrary, according to him reservation
policy is a nmeans of integrating the society disintegrated
over the centuries by the age old caste system It is
submitted that the lists of OBCs identified on the basis of
soci al and educational backwardness have been

determ ned. The Mnistry of Wl fare (now named as

M nistry of Social Justice & Enmpowernent) is in charge of
the subject. There are State-wise |lists. Once issued, these
lists continue to be in force and are binding for any or al
pur poses, subject to nodifications, deletions, additions
from tinme to time in accordance with the Backward

Classes Act and in the light of decision in Indra Sawhney’s
case (supra).

The lists of Schedul ed Castes and Schedul ed Tri bes
cat egories covered by Cause (h) and (i) of Section 2 have
al ready been notified inthe past, and are subject to
changes in accordance with Articles 341 and 342 of the
Constitution.

The fact that there has been centuries |long historica
oppression in relation to Schedul ed Castes and Schedul ed
Tri bes and Socially and Educational |y Backward Cl asses
and O her Backward C asses, has been recognized by this
Court in Indra Sawhney’'s case (supra).

Ref erence is also nmade to the decision of this Court in
State of AP. v. U.S.V. Balram (1972 (1) SCC 660) which
was referred to in I'ndra Sawhney’s case (supra).

The contentions, as noted above, have not only
focused on | egal issues but also on factors of great socia
rel evance. The issues need deeper consideration in the
background of their legal and social inportance. The only
guestion is whether it would be desirable to stay process of
i mpl enentati on of the Act and, if so, to what extent.

There is no dispute and in fact it was fairly accepted
by | earned Additional Solicitor General that there'is need
for periodical identification of the backward citizens and for
this purpose the need for survey of entire popul ation on the
basi s of an acceptabl e nechani sm Wat nmay have been
rel evant in 1931 census nay have sone relevance but
cannot be the determinative factor. As was observed by this
Court in Nagaraj’'s case (supra) backwardness has to be
based on objective factors whereas i nadequacy has to
factual ly exist.

Even in Indra Sawhney (I1) [2000 (1) SCC 168] at Para
9 it was held as foll ows:

"9. Inclusion of castes in the Iist of backward cl asses
cannot be nechani cal and cannot be done without
adequate rel evant data. Nor can it be done for

ext raneous reasons. Care should be taken that the
forward castes do not get included in the backward
castes’ list. In Indra Sawhney’ Pandi an, J. observed
(SCC p. 408, para 174) that before a conclusion is
drawn that a caste is backward or is inadequately
represented in the services,

"the existence of circunstances relevant to
the formation of opinions is a sine qua
non. |If the opinion suffers fromthe vice of
non- application of mind or fornulation of
col l ateral grounds or beyond the scope of
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statute, or irrelevant and extraneous
material, then that opinionis
chal | engeabl e".

Sawant, J. (see para 539 of SCC) too pointed out the
need for proper application of mind to the facts and
circunstances, the field, the post and the extent of
exi sting representati on and the need to bal ance
representation. On behalf of hinself and three

ot hers, Jeevan Reddy, J. pointed out (para 798 SCC)
that opinion in regard to backwardness and

i nadequat e representati on nust be based on

rel evant material. The scope of judicial scrutiny even
with regard to matters relating to subjective

sati sfaction are governed by the principles stated in
Bari um Chem cal s Ltd. v. Company Law Board (Al R

1967 SC 295). Likew se, periodic exam nation of a
backward class could lead to its ‘exclusion if it
ceases to be socially backward or if it is adequately
represented inthe services. Once backward, always
backward is not acceptable. In any case, the "creany
| ayer" has no place in the reservation system"”

The concept of creany |ayer cannot prima facie be
considered to be irrelevant. It has also to be noted that
nowhere else in the world do castes, classes or
conmuni ti es queue up for the sake of gai ning backward
status. Nowhere else inthe world is there conpetition to
assert backwardness and then to claimwe are nore
backward than you. This truth was recogni zed as unhappy
and disturbing situation and such situation was noted by
this Court as a stark reality in |Indra Sawhney’ s case
(supra).

According to some jurists, equality as a fundanenta
substantive normis a characteristic feature of nany
denocratic Constitutions. In societies that are diverse or in
soci eties where certain groups of people were subjected to

di scrimnation in the past subscription to the norm of

equal ity necessitates an el enent of affirmative action. That
may be the underlying object of Article 15. In India the
"Varna" system of the early Vedic period was distorted and
becane a rigid and hierarchical caste system which

resulted in | ower castes being socially oppressed and
econom cal |y exploited. Whatever be the truth.in this plea,
inthe late 19th and early 20th century social reform
novenments started. An em nent jurist has noted that the

equal ity provisions in the Indian Constitution were

i ntended to be a pro-active neans of social engineering and
it is against this backdrop that the jurisprudence of
reservati ons has developed in the Indian context. By
contrast, the scenario in United States and South Africa

can be | ooked at. The Constitution of US is older in point of
time than that of Indian or South African Constitution

Wien it was initially adopted there was no nention of
equality. The institution of slavery was |legally sanctioned. It
was only after the Civil War that the Thirteenth and
fourteenth amendnents to the Constituti on were enact ed.

The institution of slavery was abolished and "equa
protection clause" cane to be enacted.

The "separate but equal doctrine" was sanctified by
the decision of US Suprene Court in Plessy v. Ferguson
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(163 US 537). But the formal equality was established in

US after the decision in Brown v. Board of Education (347
US 483) and the Cvil Rights Act, 1964. It is to be noted
that in both the United States and South Africa, the past
di scrimnation was al ong racial |ines.

This Court has in several instances focused on the
guestion as to whether Articles 15(4) and 16(4) are a facet
of equality or a derogation fromit.

Equal ity of opportunity is not sinply a matter of |ega
equality. Its existence depends not nerely on the absence
of disabilities but on the presence of abilities. Were,
therefore, there is inequality in fact, |egal equality always
tends to accentuate it. (See Dr. Pradeep Jain and Os. v.
Union of India and Ors. (1984 (3) SCC 654).

I'n I ndra Sawhney’ s case (supra) it appears that
under | yi ng principles which have been identified are the
identification of class, which was held to be affirmative by
using castes as a proxy. The State was Constitutionally
enpowered to enact affirmative action neasures for
backward cl asses.

Differentiation or classifications for special preference
nmust not be unduly 'unfair for the persons left out of the
favoured groups.

There is another question which has been enphasi zed
by | earned counsel for the petitioners is that the policy of
reservati on cannot be and shoul'd not be intended to be
per manent or perpetuat e backwardness.

In a very significant judgment in Gutter v. Bollinger
(539 US 306) the US Suprene Court upheldthe | aw school
admi ssi on programme because it found "conpelling state
interest in diversity" in higher education. Referring to an
earlier judgnent in Regents of University of California v.
Al | an Bakke (438 US265) the US Suprene Court by
majority held that the school’'s interest in obtaining a
"critical mass" of minority students was indeed a "tailored
use". Majority opinion was to the effect that race conscious
adm ssions policies nmust be limted in time-and that w th
the efflux of tine the use of racial preferences would no
| onger be necessary.

According to South African Constitution the right in
the Bill of Rights may be limted so long as the linitation is
"justifiable in an open and denocratic society based on
human dignity, equality and freedonf. The justifiability of
the limtation nmust be assessed by eval uating the nature of
the right, the nature and extent of the limtation, the
i mportance of the purpose of the linmtation, the relation
between the linmitation and the purpose and less restrictive
means to achi eve the purpose.

It remains to be examined as to whether a different
formof preferential treatnent other than quotas could be
enpl oyed as at sonme stage an affirmative action concept
can be focused in this direction also. Though it is
submtted that the nunmber of seats available for the
general category is not affected, but that is really no answer
to the broader issue.

If there is possibility of increase in seats in the
absence of reservation it could have gone to the genera
category. If the stand of |earned Additional Solicitor Genera
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is accepted that the exercise was not intended to be
undertaken i medi ately and the increase would be

staggered over a period of 3 years it could not be expl ai ned
as to why a firmdata base could not be evolved first, so
that the exercise could be undertaken thereafter. By

i ncreasi ng the nunber of seats for the purpose of
reservation unequals are treated as equals. The stand of

| earned Additional Solicitor General is that inperfection
may be there in the data but so far as the existing

nodal ities are concerned there is no difficulty in adopting
the sane.

Anot her inportant factor which needs to be noted is
the concept of 'Creany |ayer".

In M Nagaraj’s case (supra) it was inter-alia held as
fol l ows:

"123. ‘However, in this case, as stated
above, the main issue concerns the "extent of
reservation". In this regard the State concerned
will have to show in each case the existence of
the conpel ling reasons, nanely, backwardness,

i nadequacy of representation and overal

adm ni strative efficiency before naking

provi sions for reservation. As stated above, the

i mpugned provision is an enabling provision. The
State is not bound to make reservation for

SCs/ STs in matters of pronotions. However, if

they wish to exercise their discretion and neke
such provision, the State has to collect
qguantifiabl e data show ng backwardness of the

cl ass and i nadequacy of representation of that
class in public enploynent in addition to
conpliance with Article 335. It is made cl ear that
even if the State has conpelling reasons, as
stated above, the State will have to see that its
reservation provision does not lead to

excessi veness so as to breach the ceiling linmt of
50% or obliterate the creamy |layer or extend the
reservation indefinitely."

In Nair Service Society’s case (supra) it was noted as
fol |l ows:

"36. Recently, a Constitution Bench of this
Court in M Nagaraj and Ors. v. Union of India
and Ors. has reaffirned the inmportance of the
creany layer principle in the scheme of equality
under the Constitution. This Court held that the
creany |ayer principle was on of the inportant
l[imts on State power under the Equality C ause
enshrined under Articles 14 and 16 and any
violation of dilution of the sane would render the
State action invalid. Mire precisely this Court
hel d:

"As stated above, the boundaries of the

wi dt h of the power, namely, the ceiling-limt
of 50% (the nunerical benchmark), the
principle of creany |layer, the conpelling
reasons, nanely, backwardness,

i nadequacy of representation and the

overall administrative efficiency are not
obliterated by the inpugned amendnents.
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At the appropriate tine, we have to

consider the | aw as enacted by vari ous

States providing for reservation if
chal l enged. At that tine we have to see
whether limtations on the exercise of power
are violated. The State is free to exercise its
di scretion of providing for reservation
subject to limtation, nanely, that there
nmust exi st conpelling reasons of

backwar dness, inadequacy of

representation in a class of post(s) keeping
in mnd the overall admnistrative
efficiency. It is made clear that even if the
State has reasons to nmake reservation, as
stated above, if the inpugned | aw viol ates
any of the above substantive limts on the

wi dth of the power the sane would be liable
to be set aside":

37. This Court reiterated the limt on State power
i mposed by the creany |ayer rul e and the
invalidity of any State action in violation of the
same by concluding as foll ows:

"W reiterate that 'theceiling-limt of 50%
the concept of creany |ayer and the
conpel l'i ng reasons, nanely, backwardness,

i nadequacy of representati on and overal

adm ni strative efficiency are al
constitutional requirenents w-thout which
the structure of equality of opportunity in
Article 16 would col |l apse. However, in this
case, as stated, the main issue concerns
the "extent of reservation". In this regard
the concerned State will have to show in
each case the existence of the compelling
reasons, nanely, backwardness,

i nadequacy of representation and overal
admini strative efficiency before making
provision for reservation. As stated above,
the i npugned provision is an enabling
provision. The State is not bound to make
reservation for SC/ST in matter of

pronoti ons. However if they wish to
exercise their discretion and make such
provision, the State has to coll ect
guantifiabl e data show ng backwardness of
the cl ass and i nadequacy of representation
of that class in public enploynent in
addition to conpliance of Article 335. It is
made clear that even if the State has
conpel ling reasons, as stated above, the
State will have to see that its reservation
provi si on does not | ead to excessiveness so
as to breach the ceiling-limt of 50% or
obliterate the creany |ayer or extend the
reservation indefinitely".

38. This Court rationalized the creany |ayer rule
as a necessary bargain between the conpeting

ends of caste based reservations and the
principle of secularism The Court opined:
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“I'n Indra Sawhney this Court has,
therefore, accepted caste as determ nant of
backwar dness and yet it has struck a

bal ance with the principle of secularism
which is the basic feature of the
Constitution by bringing in the concept of
creany | ayer".

This Court, thus, has categorically laid down the
| aw that determ nation of creany layer is a part
of the constitutional scheme."”

It, therefore, needs no reiteration that the creany

layer rule is a necessary bargain between the conpeting

ends of caste based reservations and the principle of
secularism It is a part of constitutional schene. Therefore
these cases have to be exam ned in detail as to whether the
stand of ‘Union of India that creamy |ayer rule is applicable
to only Article 16(4) and not Article 15(5) is based on any
sound foundation. That is nore so because the lists

relatable to Article 16(4) formthe foundational base for
Article 15(5).

In the background of what has been expl ai ned above,

it would be desirable to keep in holdthe operation of the
Act so far as it relates to Section 6 thereof for the OBCs
category only. W nmeke it clear that we are not staying
operation of the Statute, particularly, Section 6 so far as
t he Schedul ed Castes and Schedul ed Tri bes candi dates are
concerned. It would be pernmissible for the respondent-
Union of India to initiate or continue process, if any, for
determ ning on a broad based foundation "Qther Backward

Cl asses" notwi t hstandi ng pendency of the cases before this
Court and without prejudice to the i'ssues involved.

The writ petitions be listed in the 3rd week of August,
2007 for final hearing. |I.A is accordingly disposed of.




