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Constitution of India, 1950:

Articles 14 and 21-Right of private enployer to termnate
servi ce under certified standing order, wthout holding any
donesti c enquiry--Wether violative of principles of natura
justice and fundanental rights--Held: Since termnation of
service results in deprivation of right to lLivelihood, it is
to be effected in accordance with just, fair and reasonable
pr ocedure.

Article 141-Precedents-Reconsideration of -on new grounds-
Whet her & when pernmi ssible.

I ndustrial Disputes Act, 1947:

Sections 25F, 25FF and 25FFF- Retrenchnent under Certified
Standing O ders-Wether attracts principles of nat ura
justice-Wether enployer’s action to be fair, “just and
reasonabl e.

Section 2(00)--Retrenchnent--Meani ng and scope of.

I ndustrial Enmployment (Standing Orders) Act, 1946:

Section b5--Certified Standing O ders-Absence from duty-
Deenmed term nation of service without enquiry or opportunity
of hearing--Validity of--Wether attract principles of
natural justice and Articles 14 and 21 of the Constitution-
Whet her principles of natural justice to be read into clause
13 (2) (iv) of Certified Standing Orders.

Admi ni strative Law

Rule of natural justice--Aim of--Wether principles of
natural justice applicable to both quasi-judicial as well as
admi ni strative action.
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HEADNOTE:

The respondent-conpany term nated the appellant’s services
on the ground that since he had willingly absented from duty

continuously for nmore than 5 days from December 3, 1980,
wi t hout | eave or prior information of intimtion or previous
perm ssion of the managenent, he had been deenmed to have
left the service of the conpany on his own and lost the lien
and the appointnment with effect from Decenber 3, 1980. It
relied on clause 13(2) (iv) of the Certified Standing O der
in support of its action.
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The appellant’s plea that despite his reporting to duty on
Decenmber 3, 1980 and every day continuously thereafter, he
was prevented entry at the gate and was not allowed to sign
the attendance register and that he was not permtted to
join duty without assigning any reasons, was not accepted.
The Labour Court upheld the term nation order as legal and
val i d. It held that the appellant had failed to prove his
case, that the action of the respondent was in accordance
with the Standing Oders and it was not a termnation nor
retrenchnment under the Industrial Disputes Act and that the
appellant in terns of Standing Orders lost his lien on his
appoi nt nent and was not entitled to reinstatenent.

Al'l owi ng the appeal of the enployee, this Court

HELD: 1.1. The action of the managenment in termnating the
appellant’s service is violative of the principles of

natural justice. Under clause 13 (2) (iv) of Certified
Standing Orders, ~on conpletion of eight calendar days’
absence from duty an enployee shall be deemed to have

abandoned the services and |lost his lien on his appointnent.
Thereafter, the nanagenent i's enpowered to strike off the
nane fromthe Mister Rolls. But it is not correct to say
that expiry of eight days’ absence fromduty brings about
automatic loss of lien on the post and nothing nore need be
done by the managenent to pass an order termnating the
service and per forcetermination is automatic. The prin-
ciples of natural justice nust be read into the Standing
O der No. 13 (2) (iv). QO herwise,” it would becone
arbitrary, unjust and unfair violating Article 14.
Keshwanand Bharti v. Union of India, [1973] Suppl. S.CR 1
and State Bank of India v. Wrkmen of State Bank . of India
and Anr. [1991] 1 S.C. C. 13, referred to.

1.2. In the instant case,adm ttedly,the managenent did not
conduct any donestic enquiry nor gave the appellant any
opportunity to put forth his case.
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The Labour Court did not record any findings on the
appellant’s plea that despite his reporting to /duty on
Decenmber 3,1980 and on all subsequent days and readi ness to,
join duty he was prevented fromreporting to duty, nor he
was permitted to sign the attendance register, but held that
the managenent had power under clause 13 of the Certified
Standing Oders to term nate the service of the appellant.
Under the circunstances, the award of the Labour Court is
set aside. The respondent should reinstate the appellant
forthwith with 50 per cent of the back wages.

2.1. Certified Standing Orders have statutory force which do
not expressly exclude the application of the principles of
natural justice. Conversely, the Industrial Disputes. Act
made exceptions for the application of principles of natura
justice by necessary inplication fromspecific provisions in
the Act |ike Sections 25F, 25FF, 25FFF etc. The ‘need for
temporary hands to cope with sudden and tenporary spurt of
wor k denmands appoi ntnent tenporarily, to a service of « such
tenmporary workmen to neet such exigencies and as soon as the
work or service is conpleted, the need to di spense with the
services nay arise. |In that situation, on conpliance of the
provi sions of Section 25F resort could be had to retrench
the employees in conformity therewith. Particular statute
or statutory rules or orders having statutory flavour may
al so exclude the application of the principles of natura
justice expressly or by necessary inplication. In other
respects, the principles of natural justice would apply
unl ess the enployer should justify the exclusion on given
speci al and exceptional exigencies.

Col . J.N. Sinha v. Union of India & Anr., [1971] 1 S.CR
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791, relied on.

3.1. Application of the principles of natural justice that
no man shoul d be condemmed unheard intends to prevent the
authority to act arbitrarily affecting the rights of the
concerned person. No decision must be taken which wll
affect the right of any person wthout first being informed
of the case and be given hinlher an opportunity of putting
forward his/her case. An order involving civil consequences
must he nade consistently with the rules of natural justice.
It is not so nuch to act judicially but to act fairly,
nanely, the procedure adopted nust he just, fair and
reasonable in the particul ar circunstances of the case.

3.2. The procedure prescribed for depriving a person of
livelihood nmust neet the challenge of Article 14 of the
Constitution and such law would be Iliable to be tested on
the anvil of Article 14. The procedure prescribed by a
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statute or statutory rule or rules or orders affecting the
civil 'rightsor result in civil consequences would have to
answer the requirenent of the Article. The rmanner of
exerci se —of the power andits inpact on the rights of the
person affected would be in conformity with the principles
of natural justice. “Article 14 has a pervasive processua
potency and versatile quality, equalitarian it its soul and

allergic to discrimnatory dictates. Equality is the
antithesis of arbitrariness. Therefore, the principles of
natural justice are part of Article 14 and  the procedure

prescribed by |law must be right, just, fair and reasonable
and not arbitrary, fanciful or oppressive.

Mohi nder Si ngh Gl & Aar. v. The Chi ef El ecti on
Conmi ssioner & Os. [1978] 2 S.C.R 272; State of Orissa v.
Dr. (Mss) Binapani Dei & Os., [1967] 2 S.C'R 625; State
of West Bengal v. Anwar Ali Sarkar, {1952} S.C. R 284 and
Maneka Gandhi v. Union of India, [1978] 2 S.C R 621, relied
on.

Blak’s law Dictionary 4th Edn. p. 1487; referred to

4, Article 21 of the Constitution clubs life with/'liberty,
dignity of person with neans of livelihood wi thout which the
glorious content of dignity of person would be reduced to
animal existence. Wen it is interpreted that the colour
and content of procedure established by law nust be .in
conformty with the m nimum fairness and processual justice

it woul d relieve | egi sl ative cal | ousness despi si ng
opportunity of being heard and fair opportunities of
def ence. The order of ternmination of the service of an
enpl oyee/ wor kiman visits with civil consequences of

j eopardi sing not only his/her livelihood but al so career and
livelihood of dependents. Therefore, before (taking any
action putting an end to the tenure of an enpl oyee/ wor knman,
fair play requires that a reasonable opportunity to put
forth his case is given and donestic enquiry “conducted
conplying with the principles of natural justice.

Del hi  Transport Corpn. v. D. T.C. Mazdoor Congress, and
Os., [1991] Suppl. 1 S.C.C. 600, relied on

5.1. The aim of the rule of natural justice is to secure
justice or to put it negatively to prevent nmiscarriage of
justice. These rules operate in the area not covered by | aw
validly nade or expressly excl uded.

5.2. There <can be no distinction between a quasi-judicia

function and an administrative function for the purpose of
principl es of nat ur al justice. The aim of bot h
admnistrative inquiry as well as the quasi-judicial enquiry
isto

934

arrive, at a just decision and if a rule of natural justice
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is calculated to secure justice or to put it negatively, to
prevent mscarriage of justice, it mnust logically be
applicabl e both to quasi-judicial enquiry and admnistrative
enquiry and not only to quasi-judicial enquiry.

A K. Kriapak and Ors. v. Union of India & Os. [1969] 2
S.C.C 262, relied on

6.1. An authoritative lawlaid after considering all the
rel evant provisions and the previous precedents is no | onger
open to be recanvassed on new grounds or reasons that nmay be
put forth in its support wunless the Court deenmed it
appropriate to refer to a larger bench in the larger public
interest to advance the cause of justice.

Anbi ka Prasad Mshra v. State of U P. & Os. [1980] 3
S.C.C. 7 10 and Keshwanand Bharti v. Union of India, [1973]
Suppl. S.CR 1, relied on.

6.2. The Constitution Bench in fact went into the self sane
guestion visa-vis the right of the enployer to fall back
upon the rel evant provision of the Certified Standing O ders
to termnate the service of the wor kman/ enpl oyee
Therefore, it is not correct to say that since the present
appeal was deleted fromthe Constitution Bench to be dealt
with separately, the finding of the Constitution Bench
deprived the respondent of putting forth the plea based on
clause 13 of the Certified Standing Order to support the
action in question/and the respondent is entitled to canvass
afresh the correctness of the view of the Constitution
Bench.

7. The definition of 'retrenchment’ in Section 2(o0) of
the Industrial Disputes Act, 1947 is a conprehensive one
intended to cover any action of the nmanagenent to put an end
to the enploynent of an enployee for any reason what soever.
Punjab Land Developnent and Reclamation Corpn. Ltd.,
Chandigarh v. Presiding Oficer, Labour Court, Chandigarh
and Ors., [1990] 3 S.C.C. 632; State Bank of India v. Sri N
Sundara Mani, [1976] 3 S.C.R 160; Delhi doth & Cenera
MIlls Ltd. v. Shanmbhu Nath Mikherjee & O's., [1978] 1 S.C. R
591; Hindustan Steel Ltd. v. The Presiding Oficer, Labour
Court, [1977] 1 S.C R 586: Robert D Souza v. Executive
Engi neer Sout hern Railway, and Anr., [1982] 1 S.C C. 645 and
H D Singh v. Reserve Bank of India & Os., [1985] 4
S.C.C 201, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 166 (NL) of
1983.

From the Award dated 19.4.1982 of the Labour Court, Haryana
at Faridabad in Reference No. 227 of 198 1

R K. Jain, RP. Singh, Aseem Mal hotra, Ashish Verma, @ Manoj
Coel, R K. Khanna and Ms. Abha R Sharma for the Appell ant.
Dr. Anand Prakash, Ghosh for Ms Fox Mandal & Co. and Som
Mandal for the Respondent.

The Judgrment of the Court was delivered by

K. RAMASWAMY, J. This appeal by special |leave is against
the award of the Labour Court, Haryana at Faridabad dated
April 19, 1982 which was published in the State Gazette on
August 10, 1982.1t upheld the term nation of the appellant’s
service as legal and valid. The respondent, by its letter
dat ed Decenber 12, 1980 whi ch was received by the appellant
on Decenber 19, 1980, intimated that the appellant wlfully
absented fromduty continuously for nmore than 8 days from
Decenber 3, 1980 without [eave or prior information or
intimation or previous perm ssion fromthe nanagement and,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 11

therefore, "deened to have left the service of the conpany
on your own account and |ost your lien and the appointnent
with effect from Decenber 3, 1980." 1In support thereof
reliance was placed on clause 13 (2) (iv) of its Certified
Standi ng Order. The appel l ant averred that despite his
reporting to duty on Decenber 3, 1980 and ever yday
continuously thereafter he was prevented entry at the gate
and he was not allowed to sign the attendance register. He
pl eaded that he was not permitted to join duty wthout
assigning any reasons. Hi s letter of Decenber 3, 1980 was
marked herein as Annexure 'A wherein he explained the

circunstances in which he was prevented to join duty. The
Tribunal found that the appellant had failed to prove his
case. The action of the respondent is in accordance wth

the standing Oders .and it is not a termnation nor
retrenchnent under the Industrial Disputes Act, 1947 for
short "the Act’. The appellant-in ternms of standing orders
lost his lien on his appointment and so is not entitled to
rei nst at ement.
Clause 13 (2) (iv) standing order reads thus:
" f a workman remai ns absent wi t hout
sancti oned | eave or beyond the period of |eave
originally granted or subsequently extended,
he shall | ose his lien on his
936
appoi nt'nent unl ess.
(a) he returns wthin 3 cal ander days of the
commencement of the absence of the expiry of
| eave originally  granted or subsequent |y
ext ended as the case may be; and
(b) explains to the satisfaction of the
nmanager / managenent the reason of

his inability to return on the expiry of the
| eave, as the _case my. The worknman not
reporting for duty within 8 cal ander days as
mentioned above, shall be deemed 'to have
autonmatical |l y abandoned the services and | ost
his lien on his appointnent. Hi s name’  shal
be struck off fromthe Mister Rolls in such an
eventuality."
A reading thereof does indicate that if a wrkman remains
absent without sanction of |eave or beyond the period of the
leave originally granted or subsequently extended t he
enpl oyee loses his lien on enploynent unless hereturns to
duty within eight cal ander days of the commrencenent of the
absence or the expiry of |eave either originally granted or
subsequently extended. He has to give a satisfactory
explanation to the Manager/ Managenent of his reasons for
absence or inability to return to the duty on the expiry of
the leave. On conpletion of eight calander days'  absence
fromduty he shall be deened to have abandoned the services
and lost his lien on his appointnent. Thereafter the
management has been enpowered to strike off the nane  from
the Muster Rolls.
Section 2(00) of the Act defines 'Retrenchnent’ neans the
term nation by the enpl oyer of the service of a workman for
any reason whatsoever, otherwise than as a punishment
inflicted by way of disciplinary action, but does not
i ncl ude-
(a) voluntary retirenent of the workman, or
(b) retirement of the workman on reaching
the age of superannuation of the contract of
enpl oyment between the enployer and the
wor kman concerned contains a stipulation in

hi s absence o
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t hat behal f, or
(c) term nation of the service of a worknman

on the ground of continued ill health."
Section 25F prescribes mandatory procedure to be followed
before the retrenchnent becones valid and | egal and
violation thereof visits with invalida-

937

tion of the action with consequential results.

In Punjab Land Devel opment and Recl amation Corporation Ltd.,
Chandigarh v. Presiding Oficer, Labour Court, Chandigarh
and Ors., [1990] 3 SCC 632 the Constitution Bench consi dered
the scope of the word 'retrenchrment’ defined by s.2(oo) and
held in para 71 at page 716 that "analysing the definition
of retrenchment in Section 2(o00) we find that term nation by
the enpl oyer of the service of a worknman woul d not ot herwi se
have covered the cases excluded in Clauses (a) and (b)
nanmely, voluntary retirenent and retirenent on reaching the
stipul ated age of retirement or on the grounds of continued
ill health. ~There would be no violational elenent of the
enpl oyer.. Their express exclusion inplies that those would
ot herwi se- _have been included". I n para 77 at page 719 it
was further held that "right of the enployer and the
contract of enploynent has been effected by introducing
Section 2(o00)". The contention of the nanagenent to
terminate the service of an enployee under the certified
standing Oders and under the contracts of - enploynment was
negatived hol ding that the right of the nanagenent has been
ef fected by introduction of s. 2(00) and s. 25F of the Act.
The second view was that the right as such has not been
effected or taken away, but~ only an additional socia
obligation has been inposed on the enployer to abide by the
mandate of s. 25F of the Act to tide -over ~the financia

difficulty which subserves the social policy. Thiis. court
relied on the maxim Stat pro ratione valuntas populi; the
will of the people stands in place of a reason. In

paragraph 82 at page 722 this court concluded that the
definition in s.2(o00) of the Act of retrenchnent neans "the
term nation by the enpl oyer of the service of a workman for
any reason what soever except those expressly excluded /in the
section". Sane view was taken by three benches of three
Judges of this Court in State Bank of India v. Sri N
Sundara Mani; [1976] 3 SCR 160 ; Delhi doth & General MIls
Lid. v. Shanmbhu Nath Mikherjee & Os [1978] 1 SCR 591 and
Hi ndustan Steel Ltd. v. The Presiding Oficer. Labour Court
[1977] 1 SCR 586 and two benches of two judges in Robert
D Souza v. Executive Engineer, Southern Railway and Anr.
[1982] 1 SCC 645 and H. D. Singh v. Reserve Bank of India
and Ors. [1985] 4 SCC 201 took the same view Therefore, we
find force in the contention of Sri R K. lain, the learned
Senior counsel for the appellant that the definition
"retrenchrment’ in S.2(00) is a conprehensive one intended to
cover any action of the managenent to put an end to the
enpl oyment of an enpl oyee for any reason whatsoever. We
need not, however, rest our conclusion on this point as in
our considered view it could be decided on the other
contention raised by Sri Jain that the order is violative of
the principles of natural justice. W are inpressed with
that argument. Before dealing with it, it is necessary to
di spose of inter related contentions raised by Dr. Anand
Pr akash.
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The contention of Dr. Anand Prakash that since this appea
was deleted fromthe constitution bench to be dealt with
separately, the finding of the constitution bench deprived
the respondent of putting forth the contention based on d.
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13 of the certified standing order to support inpugned
action and the respondent is entitled to canvass afresh the
correctness of the view of the constitution bench is devoid
of force. It is settled law that an authoritative law laid
after considering all the relevant provisions and the
previous precedents, it is no |longer open to be recanvassed
the sanme on new grounds or reasons that may be put forth in
its support unless the court deened appropriate to refer to
a larger bench in the larger public interest to advance the
cause of justice. The constitution bench in fact went into
the self same question vis-a-vis the right of the enployer
to fall back upon the relevant provision of the certified
st andi ng Orders to term nate the service of the
wor kman/ enpl oyee. By operation of S. 2(o00) the right of the
enpl oyer under d.13(2) (iv), and the contract of enpl oynent
has been effected. ~Mreover in Anbika Prasad Mshra wv.
State of U P. and Os., [1980]-3 SCC 719 at 72-23 para 5 &
6. A constitution bench held that every new discovery or
argunent ati ve novel ty cannot undo or conpel reconsideration
of a binding precedent. It does not lose its authority
"merely’ because it was badly ar gued, i nadequat el y
considered and fallaciously reasoned. In that case the
ratio of this court on Art: 31A decided by 13 Judges bench
in Keshwanand Bharti v. ‘Union of India [1973] Suppl. SCR
was sought to be reopened but this court negatived the sane.
Hi s contention that expiry of eight days’ absence from duty
brings about automatic |oss of lien on the post and nothing
nore need be done by the managenment to pass an order
termnating the service and per  force termnation is
automatic, bears no  substance. The constitution bench
specifically held that the right of the enpl oyer given under
the standing Oders gets effected by statutory operation

In Robert D Souza's case (supra) in para 7, this. court
rejected the contention that on expiry of leave the
term nation of service is automatic ~and nothing further
could be done. It was further held that striking of the
nane from the rolls for unauthorised absence from duty
amounted to ternmination of service and absence fromduty for
8 consequitive days anmpunts to m sconduct and term nation of
service on such grounds w thout conplying wi th mnimm prin-
ciples of natural justice would not be justified. I'n
Shanbhunath’s case three Judges bench held that striking of
the name of the workman for absence of |eave itself anopunted

to retrenchnent. 1In H D Singh v. Reserve Bank of India &
Os. (supra), this court held that striking of the nane from
the rolls anpbunts to an arbitrary action. In State Bank of

India v. Worknen of State Bank of India and Anr.[1991] 1 SCC
13, a two judge bench of this court to which one of. us,
KRS ,J. was a menber was to consider the effect of
di scharge on one nonth’s notice or pay in
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lieu thereof. It was held that it was not a discharge
simplicitor or a sinple termination of service but one
canoufl aged for serious m sconduct. This court lifted the

veil and | ooked beyond the apparent tenor of the order —and
its effect. It was held that the action was not valid in
I aw.

The principle question is whether the inpugned action is
viol ative of principles of natural justice. In A K Kriapak

and Os. v. Union of India & Ors., [1969] 2 SCC 262 a
Constitution bench of this court held that the distinction
bet ween quasi judicial and administrative or der has
gradual |y becone thin. Now it 1is totally clipsed and
obliterated. The aimof the rule of the natural justice is
to secure justice or to put it negatively to prevent
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m scarriage of justice. These rules operate in the area not
covered by law validly nmade or expressly excluded as held in
Col. J.N Sinha v. Union of India & Anr. [1971] 1 SCR 791

It is settled lawthat <certified standing orders have
statutory force which do not expressly excl ude t he
application of the principles of nat ur al justice.
Conversely the Act nade exceptions for the application of
principles of natural justice necessary inplication from
specific provisions in the Act |like Ss.25F, 25FF, 25FFF

etc, the need for tenporary hands to cope with sudden and
temporary spurt of work denmands appoi ntnent tenporarily to a
service of such tenporary workmen to nmeet such exigencies
and as soon as the work or service are conpleted, the need
to dispense with the services may arise. In that situation

on conpliance of the provisions of s. 25F resort could be
had to retrench the enployees in conformty therewith
particular statute or ~statutory rules or orders having
statutory . flavour may al so exclude the application of the
principles of natural justice expressly or by necessary
i mplication: In other respects the principles of natura

justice would apply unless the enployer should justify its
exclusion on given special and exceptional exigencies.

The cardinal point that has to be borne in mnd, in every
case, is whether ‘the -person concerned should have a
reasonabl e opportunity of presenting his case and the
aut hority should act fairly, justly, reasonabl y and
impartially. It i's not so nuch to act judicially but is to

act fairly, namely’ the procedure adopted must be just, fair
and reasonable in the particul arcircunstances of the case.
In other words application of the principles of natura
justice that no man shoul d be condemmed unheard intends to
prevent the authority to act arbitrarily “effecting the
rights of the concerned person

940

It is a fundamental rule of law that no decision nust be
taken which wll affect the right of any person wthout
first being informed of the case and be given him / her an
opportunity of putting forward his/her case. An /order
i nvol ving civil consequences mnmust be made consistently wth
the rules of natural justice. |In Mhinder Singh GII & Anr.
v. The Chief Election Comm ssioner & Os. [1978] 2 SCR 272
at 308F the Constitution Bench held that "civil consequence
covers infraction of not nerely property or personal  right
but of civil |Iliberties, material deprivations -and non-
pecuni ary danmages. In its conprehensive ~connotion every
thing that affects a citizen in his civil life inflicts a
civil consequence. Bl ack’s Law Dictionary,  4th Edition
page 1487 defined civil rights are such as belong to every
citizen of the state or country they include rights capable
of being enforced or redressed in a civil action. [In /State
of Orissa v. Dr. (Mss) Binapani Dei & Os., this court held
that even an administrative order which involves | civi
consequences nmust be made consistently with the rules of
natural justice. The person concerned nmust be infornmed  of
the case, the evidence in support thereof supplied and nust
be given a fair opportunity to neet the case before an
adverse decision is taken. Since no such opportunity was
given it was held that superannuation was in violation of
principles of natural justice.

In State of West Bengal v. Anwar Ali Sarkar [1952] SCR 289,
per nmjority, a seven Judge bench held that the rule of
procedure |aid down by |aw cones as nuch within the purview
of Art. 14 of the Constitution as any rule of substantive
I aw. In Maneka Gandhi v. Union of India,. [1978] 2 SCR 62
1, another bench of seven judges held that the substantive
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and procedural laws and action taken under themw Il have to
pass the test under Art, 14. The test of reason and justice
cannot be abstract. They cannot be divorced fromthe needs
of the nation. The tests have to be pragmatic otherw se
they woul d cease to he reasonable. The procedure prescribed
must be just, fair and reasonabl e even though there is no
specific provision in a statute or rul es nmade thereunder for
showi ng cause agai nst action proposed to be taken agai nst an
i ndi vidual, which affects the right of that individual. The
duty to give reasonable opportunity to be heard wll be
inmplied fromthe nature of the function to be performed by
the authority which has the power to take punitive or
danmagi ng action. Even executive authorities which take
adm nistrative action involving any deprivation of or
restriction on inherent fundanmental rights of citizens, nust
take care to see that justice is not only done but
mani festly appears-to be done. -~ They have a duty to proceed
in a way which is free from even the appearance of
arbitrari ness, unreasonabl eness or unfairness. They have to
act in.a manner which is patently inpartial and neets the
requi rements of natural justice

The | aw nust therefore be now taken to be well-settled that

procedure prescribed for depriving a person of livelihood
must neet the chall enge of Art. 14.
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and such law would be liable to be tested on the anvil of

Art. 14 and the procedure prescribed by a statute or
statutory rule or rules or orders effecting the civil rights
or result in civil consequences would have to  answer the
requi renent of Art. 14. So it nmust be right,just and fair
and not arbitrary, fanciful or oppressive.” There can be no
di stinction between a quasi-judicial” function and an
administrative function for the purpose of principles of
natural justice. The aimof both adm nistrative. inquiry as

well as the quasi-.judicial enquiry is to arrive at a just
decision and if a rule of natural justice is calculated to
secure justice or to put it  negatively, to prevent

m scarriage of justice, it is difficult to see why it shoul d
be applicable only to quasi-judicial enquiry and not to
administrative enquiry. It must logically apply to both.
Therefore, fair play in action requires that the  procedure
adopted nust be just, fair and reasonable. —The manner of
exercise of the power and its inpact on the rights of the
person affected would be in conformity with the principles
of natural justice. Art. 21 clubs life wth liberty,
dignity of person with neans of |ivelihood wi thout which the
glorious content of dignity of person would be reduced to
animal existence. Wen it is interpreted that (the col our
and content of procedure established by law nust ‘be in
conformity with the m nimum fairness and processual justice
it would relieve |legislative call ousness despi sing -opportu-
nity of being heard and fair opportunities of defence. Art.
14 has a pervasive processual potency and versatile quality,
equalitarian in its soul and allergic to discrimnatory
dictates. Equality is the antithesis of arbitrariness. It
is, thereby, <conclusively held by this Court that the
principles of natural justice are part of Art. 14 and the
procedure prescribed by law nust be just, fair and
reasonabl e.

In Delhi Transport Corpn. v. D. T. C. Mzdoor Congress and
O's, [1991] Suppl. 1 SCC 600 this court held that right to
public enploynent and its conconmitant right to |I|ivelihood
received protective unbrella under the can copy of Arts. 14
and 21 etc. Al mtters relating to enploynment includes the
right to continue in service till the enployee reaches
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superannuation or until his service is duly termnated in
accordance with just. fair and reasonabl e procedure
prescri bed under the provisions of the constitution and the
rul es made under the provisions of the constitution and the
rul es made under proviso to Art. 309 of the Constitution or
the statutory provisions or the rules, regulations or
i nstructions having statutory flavour. They nust be
conformable to the rights guaranteed in Part 11l and IV of
the Constitution. Art. 21 guarantees right to life which
includes right to livelihood, the deprivation thereof nust
be in accordance with just and fair procedure prescribed by
law conformable to Arts. 14 and 21 so as to be just, fair
and reasonable and not fanciful, oppressive or at vagary.
The principles of natural
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justice is an integral part of the Guarantee of equality
assured by Art. 14. Any |law made or action taken by an
enpl oyer nmust _be fair,just and reasonable. The power to
term nate the service of an enpl oyee/workman in accordance
with just,  fair and reasonabl e procedure is an essentia
inbuilt of’ natural justice. Arts. 14 strikes at arbitrary
action. It is not the formof the action but the substance
of the order that isto belooked into. It is opento the
court to lift the veil and gauge the effect of the inpugned
action to find whether it is the foundation to inpose
puni shnent or is only a notive. Fair play is to secure
justice, procedural as well as substantive.  The substance
of the order is the soul and the affect thereof is the end
result.

It is thus well settled lawthat right to life enshrined
under Art. 21 of the Constitution would include right to
l'ivelihood. The order of termination of the service of an
enpl oyee/ wor kiman visits with civil consequences of

j eopardi sing not only his/her livelihood but also career and
livelihood of dependents. Therefore, before taking any
action putting an end to the tenure of an enpl oyee/ wor kman
fair play requires that a reasonable opportunity to put
forth his case is given and donestic enquiry conducted
conplying with the principles of natural justice.. In'D 7.
C. v. D T.C Mazdoor Congress and Os.  (supra) the
constitution bench, per nmgjority, held that termnation of
the service of a workman giving one month"s notice or pay in
lieu thereof w thout enquiry offended Art. 14. The order
term nating the service of the enpl oyees was set asi de.

In this case adnmittedly no opportunity was given to the
appel l ant and no enquiry was held. The appellant’s plea put
forth at the earliest was that despite his reporting to duty
on Decenber 3, 1980 and on all subsequent days and readi ness
to join duty he was prevented to report to duty, nor he be
permtted to sign the attendance register. The Tribunal did
not record any conclusive finding in this behalf. It
concl uded that the managenent had power under C. 13 of the
certified Standing Orders to terminate with the service of
the appellant. Therefore, we hold that the principles  of
natural justice must be read into the standing order No. 13
(2) (iv). Oherwise it would becone arbitrary. unjust and
unfair violating Arts. 14. Wen so read the inpugned action
is violative of the principles of natural justice.

This conclusion |eads us to the question as to what relief
the appellant is entitled to. The managenent did not
conduct any donestic enquiry nor given the appellant any
opportunity to put forth his case. Equally the appellant is
to blame hinself for the inpugned action. Under those
ci rcunmst ances 50 per cent of the back wages would neet the
ends of justice. The appeal is accordingly allowed. The
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award of the Labour Court is set aside and the letter dated
Decenber 12, 1980

943

of the nmanagenent is quashed. There shall be a direction to
the respondent to reinstate the appellant forthwith and pay
hi m back wages within a period of three nonths fromthe date
of the receipt of this order. The appeal is allowed accord-
ingly. The parties would bear their own costs.

N. P. V. Appeal al | owed.
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