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The defendant -in a suit for specific perfornance of contract questions
correctness of the judgnent rendered by a Full Bench of the Kerala Hi gh
Court holding that the plaintiff-respondent no.1 is entitled to a decree in
the manner prayed for. Though the Trial Court held that the requirements of
Section 16(c) of the Specific Relief Act, 1963 (in short ‘the Act’) were
not conplied with and plaintiff was entitled only to the nobney paid, in
appeal by the plaintiff, |earned Single Judge of the High Court as well as
in appeal before the Full Bench of the Hi gh Court, held otherw se.
Plaintiff's suit for specific performnce was decreed.

The factual background as highlighted by the original plaintiff, who after
his death was substituted by additional plaintiffs nos. 2 to 5 (respondents
herein) is essentially as foll ows:

The suit was filed by the plaintiff for specific performance of Ext. Al
agreement for sale. H's case is that the defendant executed Ext.Al
agreenment in his favour agreeing to sell the suit property for a

consi deration of Rs. 12,000. An advance of Rs. 8,000 was paid on the date
of the agreenent i.e. 15.2.1978. The period fixed for the execution of the
sal e deed was six nonths fromthe date of the agreement. Though the
plaintiff was ready and willing to performhis part of the contract, the
def endant was not prepared to execute the sale deed. The defendant. resisted
the suit contending that though he executed Ext.Al agreenent in favour of
the plaintiff, it was executed only as security for the ampbunt paid by the
plaintiff to him It was also contended that the property covered by the
agreenment is owned by the defendant and his wife jointly and since the
property has not been partitioned, the defendant had no legal right to
enter into an agreenment for the sale of the entire property. The defendant
further pleaded that on 15.2.1978 itself, (Ext.Bl) the plaintiff had
executed an agreenent in favour of the defendant agreeing not to enforce
the specific perfornance of the agreenent. On these contentions, the

def endant wanted the suit to be di sm ssed.

The suit was originally decreed by the trial Court. On appeal filed by the
defendant as A S. No. 227/1980, the High Court set aside the decree and
judgrment of the trial Court and renanded the case for the purpose of

consi deri ng the genui neness of Ext.Bl docunent. After renmand Ext.Bl
agreenment was sent for expert opinion and Ext.Cl report was obtai ned. The
trial Court found that the plaintiff was not the author of Ext.Bl and

Ext. Al agreement was not executed as security for the repaynment of the
amount advanced, as contended by the defendant. But, the trial Court denied
the relief of specific perfornmance of the contract on the ground that the
plaintiff has failed to plead and prove that he is still ready and willing
to performhis part of the contract. However, the plaintiff was given a
decree for realization of a sumof Rs. 8,000 paid as advance with 6%
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i nterest per annumfrom 15.2.1978. Dissatisfied with the decree, the
additional plaintiffs 2 to 5 filed appeal before the Hi gh Court.

Learned Single Judge held that the avernments in the plaint clearly indicate

readi ness and willingness of the plaintiff to fulfill his part of contract.
It was held that the plaint contains essential facts which lead to
i nference of plaintiff’'s readiness and willingness. In the appeal before

the Full Bench of the Hi gh Court several points were raised. Utimtely,
however, the challenge was restricted to the questi on whether the |earned
Singl e Judge’s view in the background of Section 16(c) of the Act was
correct. The Hi gh Court held that the sanme was in order

M. T.L.V. lyer, learned senior counsel for the appellant submtted that
both the | earned Single Judge and the Full Bench considered the true scope
and anmbit of Section 16(c) of the Act. According to himthe requirenents
were mandatory and the avernments in the plaint should clearly establish
that the plaintiff established that he was willing to performthe essentia
terns of the contract.

In response, | earned counsel for the respondent subnmitted that the |earned
Singl e Judge has referred to various - avernments in the plaint, the conduct
of the parties and attending circunstances and keeping in view the settled
position in |law recorded the findings which are essentially of facts, has
cone to hold that the plaintiff's suit was to succeed. The Full Bench al so
concurred with the/vi ew

In order to appreciate the rival submissions Section 16(c) needs to be
guoted al ong with the Expl anations.  The sanme reads as foll ows:

"16. Personal bars to relief:

(a) .........

(b) .........

(c) who fails to aver and prove that he has performed or has al ways been
ready and willing to performthe essential terns of 'the contract which are

to be perfornmed by him other than terns of the perfornmance of which has
been prevented or wai ved by the defendant.

Expl anati on - For the purpose of clause (c) -

(i) where a contract involves the paynent of noney, it is not essentia
for the plaintiff to actually tender to the defendant or to deposit in
Court any noney except when so directed by the Court;

(ii) the plaintiff must aver performance of, or readiness and
willingness to perform the contract accordingly to its true construction."

In Ardeshir H Mama v. Flora Sassoon, (AR 1928 PC 208), the Privy Counci
observed that where the injured party sued at |aw for a breach, going to
the root of the contract, he thereby elected to treat the contract as at an
end hinmsel f and as discharged fromthe obligations. No further perfornmance
by himwas either contenplated or had to be tendered. ln-a suit for

speci fic performance on the other hand, he treated and was required by the

Court to treat the contract as still subsisting. He had in that suit to
allege, and if the fact was traversed, he was required to prove a
conti nuous readiness and willingness fromthe date of the contract to the

time of the hearing, to performthe contract on his part. Failure to make
good that averment brings with it and | eads to the inevitable dismssal of
the suit. The observations were cited with approval in PremRaj v. The
D.L.F. Housing and Construction (Private) Ltd. and Anr., AR (1968) SC
1355.

The requirenents to be fulfilled for bringing in conpliance of the Section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

5

16(c) of the Act have been delineated by this Court in several judgnents.
Before dealing with the various judgnents it is necessary to set out the
factual position. The agreenent for sale was executed on 15.2.1978 and the
peri od during which the sale was to be conpleted was indicated to be six
nmont hs. Undi sputedly, imrediately after the expiry of the six nonths period
| awyer’s notice was given calling upon the present appellant to execute the
sale deed. It is also averred in the plaint that the plaintiff net the

def endant several tines and requested himto execute the sale deed. On
finding inaction in his part, the suit was filed in Septenber, 1978. This
factual position has been highlighted in the plaint itself. Learned Single
Judge after noticing the factual position as reflected in the avernents in
the plaint cane to hold that the plaint contains essential facts which | ead
to inference to plaintiff’s readiness and willingness. Para 3 of the plaint
indicates that the plaintiff was always ready to get the sale deed prepared
after paying necessary consideration. In para 4 of the plaint reference has
been nade to the |l awer’s notice calling upon the defendant to execute the
sal e deed. In the said paragraph it has al so been described as to how after
the lawer’s notice was issued plaintiff net the defendant. In para 5 it is
averred that defendant is bound to execute the sale deed on receiving the
bal ance ampbunt and the plaintiff was entitled to get the docunent executed
by the defendant. It is also not in dispute that the bal ance anpbunt of the
agreed consideration was deposited in Court simultaneously to the filing of
the suit. While exan ning the requirenent of Section 16(c) this Court in
Syed Dastagir v. T.R Gopal akrishna Settty, [1999] 6 SCC 337 noted as
fol |l ows:

"So the whole gamut of the issue raisedis, howto construe a plea
specially with reference to Section 16(c) and what are the obligations
which the plaintiff has to conply with in reference to his plea and whet her
the plea of the plaintiff could not be construed to conformto the

requi rement of the aforesaid section, or does this section require specific
words to be pleaded that he has perforned or has always been ready and is
willing to performhis part of the contract. In construing a plea in any

pl eadi ng, courts rmust keep in mndthat a plea is not an expression of art
and science but an expression through words to place fact and | aw of one’s
case for a relief. Such an expression may be pointed, precise, sometines
vague but still it could be gathered what he wants to convey through only
by readi ng the whol e pl eadi ng, depending on the person drafting a plea. In
I ndia nost of the pleas are drafted by counsel hence the aforesaid

di fference of pleas which inevitably differ fromone to the other. Thus, to
gather true spirit behind a plea it should be read as a whole. This does
not distract one fromperformng his obligations as required under. a
statute. But to test whether he has performed his obligations, one has to
see the pith and substance of a plea. Were a statute requires any fact to
be pl eaded then that has to be pl eaded nay be inany form The sane plea
may be stated by different persons through different words; then how coul d
it be constricted to be only in any particul ar nomencl ature or word. Unless
a statute specifically requires a plea to be in any particular form it can
be in any form No specific phraseol ogy or |anguage is required to take
such a plea. The language in Section 16(c) does not require any specific
phraseol ogy but only that the plaintiff nust aver that he has perforned or
has al ways been and is willing to performhis part of the contract. So the
conpli ance of "readiness and willingness" has to be in spirit ‘and substance
and not in letter and form So to insist for a nechanical production of the
exact words of a statute is to insist for the formrather than the essence.
So the absence of form cannot dissolve an essence if already pleaded."

Again in Motilal Jain v. Randasi Devi (Snt.) and Ors., [2000] 6 SCC 420 it
was noted as foll ows:

The other contention which found favour with the H gh Court, is
that plaint avernents do not show that the plaintiff was ready and
willing to performhis part of the contract and at any rate there
is no evidence on record to prove it. M. Choudhary devel oped that
contention placing reliance on the decision in Varghese case [ 1969]
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2 SCC 539. In that case, the plaintiff pleaded an oral contract for
sal e of the suit property. The defendant denied the alleged ora

agreenment and pleaded a different agreenment in regard to which the
plaintiff neither anended his plaint nor filed subsequent pleading
and it was in that context that this Court pointed out that the

pl eading in specific performance should conformto Forns 47 and 48
of the First Schedule of the Code of Cvil Procedure. That view was
foll owed in Abdul Khader case [1989] 4 SCC 313 : AIR (1990) SC 682.

However, a different note was struck by this Court in Chandi ok case [1970]
3 SCC 140 : AIR [1971] SC 1238. In that case ‘A agreed to purchase from
‘R a leasehold plot. ‘R was not having | ease of the land in his favour
fromthe Government nor was he in possession of the same. ‘R, however,
recei ved earnest noney pursuant to the agreenent for sal e which provided
that the bal ance of considerati on would be paid within a month at the tine
of the execution of the registered sale deed. Under the agreenent ‘R was
under obligation to obtain permission and sanction fromthe Governnent
before the transfer of | easehold plot. ‘R did not take any steps to apply
for the sanction fromthe Governnent. ‘A filed the suit for specific
performance of the contract for sale. One of the contentions of ‘R was
that ‘A was not ready and willing to performhis part of the contract.
This Court observed that readiness and willingness could not be treated as
a straitjacket formula and that had to be determined fromthe entirety of
facts and circunstances relevant to the intention and conduct of the party
concerned. It was heldthat in the absence of any material to show that ‘A
at any stage was not ready and willing to performhis part of the contract
or that he did not have the necessary funds for paynent when the sal e deed
woul d be executed after the sanction was obtained, ‘A was entitled to a
decree for specific performance of contract.

That deci sion was relied upon-by a three-Judge Bench of this Court in Syed
Dastagir case [1999] 6 SCC 337 wherein it was held that in construing a
pl ea in any pleading, courts must keep in nind that a plea is not an
expression of art and science but an expression through words to place fact
and | aw of one’s case for a relief. It 'is pointed out that in India nost of
the pleas are drafted by counsel and hence they inevitably differ from one
to the other; thus, to gather the(true spirit behind a plea it should be
read as a whole and to test whether the plaintiff has perforned his
obligations, one has to see the pith and substance of 'the plea. It was
observed

"Unl ess a statute specifically requires a plea to be in any
particular form it can be in any form No specific phraseol ogy or
| anguage is required to take such a plea. The | anguage in Section
16(c) of the Specific Relief Act, 1963 does not require any

speci fic phraseol ogy but only that the plaintiff nmust aver that he
has perforned or has always been and is willing to performhis part
of the contract. So the conpliance of ‘readiness and wllingness’
has to be in spirit and substance and not in letter and form"

It is thus clear that an avernent of readiness and wllingness in the
plaint is not a mathematical fornula which should only be in specific
words. |If the avernents in the plaint as a whole do clearly indicate the

readi ness and willingness of the plaintiff to fulfil his part of the

obl i gations under the contract which is the subject-matter of the suit, the
fact that they are differently worded will not mlitate against the

readi ness and willingness of the plaintiff in a suit for specific

performance of contract for sale.”

Lord Canpbell in Cork v. Anbergate etc. and Railway Co., (1851) 117 ER 1229
observed that in combn sense the neaning of such an avernent of readi ness
and willingness nmust be that the non-conpletion of the contract was not the
fault of the plaintiffs, and that they were disposed and able to conplete
it had it not been renounced by the defendant.
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The basic principle behind Section 16(c) read with Explanation (ii) is that
any person seeking benefit of the specific perfornance of contract nust
mani fest that his conduct has been bl eni shl ess throughout entitling himto
the specific relief. The provision inposes a personal bar. The Court is to
grant relief on the basis of the conduct of the person seeking relief. If
the pl eadi ngs mani fest that the conduct of the plaintiff entitles himto
get the relief on perusal of the plaint he should not be denied the relief.

Section 16(c) of the Act nandates the plaintiff to aver in the plaint and
establish as the fact by evidence aliunde that he has al ways been ready and
willing to performhis part of the contract. On considering al nost

identical fact situation it was held by this Court in Surya Narain
Upadhyaya v. Ram Roop Pandey and Ors., AIR (1994) SC 105 that the plaintiff
had substantiated his plea.

When the factual background is considered in the light of principles set
out above, the inevitable conclusion is that the judgnents of the |earned
Si ngl e Judge and the Full Bench do not suffer fromany infirmty to warrant
interference.

The appeal is dismssed but without any order as to costs.




