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ACT:

Constitution of India, Art. 191---Chairman of Panchayat
Samti-paid allowances to cover expenses on panchayat work
under rules framed by State Government--if an office of
profit under the Governnent.

HEADNOTE:

The appellant who was defeated by the first respondent
in the CGeneral Election of 1967 to the Punjab Vidhan Sabha,
challenged the latter’s el ection on the ground that he was
di squalified frombeing chosen as a nmenber of the Assenbly
because he was holding an office of profit under the State
Governnent at the relevant tine. It was admired ‘that the
respondent was the Chairman of a Panchayat Samiti and /it was
contended by the appellant that the allowances paid to the
Chai rman under Rules 3 to 7 of the Punjab panchayat Samiti's
and Zila Parishads, Non-Official Menbers  (Paynent of
Al l onances) Rules, 1965, nmade that office an office of
profit. The Hi gh Court disnissed that el ection petition and
on appeal to this Court,

HELD: The High Court came to a correct. conclusion in
hol di ng that the all owances paid under Rules 3 to 7 did not
convert the office of Chairman of Panchayat Samiti into an
of fice of profit.

The paynent to a Chairnan under r. 3 is described in the

rule as a nmonthly consolidated allowance in lieu- of al

ot her all owances for performing all official duties and
j our neys concerning the Panchayat Samti wi t hin t he
district. This provision clearly shows that the allowance

paid is not salary, remuneration or honorarium but  an
al | owance paid for the purpose of ensuring that the Chairman
of a Panchayat Samiti does not have to spend noney out of
hi s own pocket for the discharge of his duties. The burden
which lay on the appellant to show that the all owance of Rs.
100/- per nmonth was excessive and was not required to
conpensate the Chairnan for his actual expenses had not been
di scharged. [426 F-G 427 B-(

Rules 4 to 7 only provide for paynent of traveling
al l owance and daily allowance when a Chairman performs a
journey in connection with his official duties outside the
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district. There is again no evidence fromwhich it could be
inferred that the anount received by a Chairman was in
excess of his actual expenditure. [427 H 428 B]

There was no force in the contention that the paynent of
traveling allowance under Rules 3 to 7 was in addition to
the paynment of the consolidated nonthly all owance under Rule
3 and paynment of two sets of allowances nust necessarily
result in profit to the payee. Rule 3 only covers paynent
to conpensate a Chairman for journeys perforned by him for
his official duties within the district in whhich the
Panchayat is situated, while rules 4 to 7 govern cases where
the journey is perforned outside the district. [428 F-Q

Ravanna Subanna v. G S. Kaggeerappa, A l.R 1954 S.C
653 at p. 656; distinguished.

JUDGVENT:
ClVIL APPELLATE JURI'SDI CTION: Givil Appeal No. 1707 of 1967.
422

Appeal under Section 116-A of the Representation of the
Peopl e Act, 1951 fromthe judgrment and order dated Septenber
19, 1967 of the Punjab and Haryana H gh Court in Election
Petition No. 28 of 1967.

Harder Singh, P. Parnmeswara Rao and S.S. Khanduj a, for
the appel |l ant.
R K. Garg, S.C .Agarwala, Baldev Singh Khojiand Ani
Kumar CGupta, for respondent No. 1.
The Judgrment of the Court was delivered by

Bhargava, J. The appellant, who was defeated by respondent

No. 1 (hereinafter referredto as "the respondent"), the
successful candidate, in the General Election of 1967 to the
Punj ab Vidhan Sabha from Nakodar Constituency, District
Jul l'undur, challenged the el ection of the respondent in an
election petition inter alia on the ground that he was
di squalified from being chosen as a nmenber of the Assenbly,
because he was holding an office of profit under the State
Covernment at the relevant tine. This was the only ground
which was pressed at the trial of the election petition
before the H gh Court of Punjab and Haryana at Chandi garh
The Hi gh Court di sm ssed t he el ection petition
rejecting this contention of the appellant and, consequently
the appellant has conme up to this Court in this appeal under
section 116A of the Representation of the People Act, 1951

Admittedly, the respondent was the - Chairnman of a
Panchayat Saniti and the ground that he was disqualified
from being a candidate was based on Rules 3 to7 of the
Punjab Panchayat Samitis and Zila Parishads, = Non-officia
Menbers (Paynent of Allowances) Rules, 1965 (hereinafter
referred to as "the Rules") which are as follows :--

"3. There shall be paid a nonthly
consolidated allowance, in lieu of all | other
al l owances, at the following rates. to the
Chairman of a Panchayat Samiti and that of a
Zila Parishad, for perfornming all officia
duties and journeys concerning the Panchayat
Sanmitis or Zila Parishad as the case nmay be,
wi t hin the district, including attending of
nmeeting, supervision of pl ans, projects,
schenmes and other works and also for ’the

di schar ge of all lawful obligations and
i mpl enentati on of Government directives :-

(a) Chairman, Panchayat Samiti .. Rs.
100

(b) Chairman, Zila Parishad .. Rs.
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150
4. The Chairnen, Vice-Chairnen and
Menbers shall, for the purpose of rates of
m | eage and daily all owance adnissible to them
under these rules, be divided into t he
followi ng two categories :--
423
(i) Category |---This shall include Chairnen
and Vi ce- Chai rnen of the Panchayat Samitis and
Zil a Parishads.
(ii) Category 1I1--This shall include al
other Menbers of the Panchayat Samitis and
Zil a Parishads.
5. There shall be paid to the Chai r man,
Vice Chairnman.and Menber, mileage allowance
for journeys perforned for any official work
out sitde the district. Such journeys shall not
be undertaken unless authorised by the
Panchayat Samiti or the Zila Parishad, as the
case may be
Note :--The Power wunder this sub-rule
shal | not be del'egated to any other authority.
(2) The Vice-Chairman and the Menber shal
al so be paid mleage all owance, in respect of
a journey perfornmed within the district, for--
(a) attending the neetings; and
(b) for any official work or for supervision
of acattle fair held by the Panchayat Sanmiti
Provided that the Vice-Chairman and the Menbers shal
not be entitled to mleage allowance under clause (b)
unless the journey for such work or supervision ‘has been
approved by the Panchayat Samiti or Zila Parishad, —as the
case my be, and the nunber of ~Menbers deputed for
supervi si on does not exceed five on any one day.
6. The paynent of m | eage allowance to a Chairnan, Vice-
Chai rman and Menbers for the purposes and journeys nentioned

inrule 5 shall be regulated as follows :--
(i) Mleage allowance by rail.---For "a
journey between the stations connected by
rail, the Chairnman and. Vice-Chairman shall be

entitled to travel by 1st Cass and the
Menber s by 2nd dass. The Chairman, Vice-

Chai rman and the Menbers shall be enti

tled to
draw single fare of the C ass of accombpdati on
to which he is entitled:
Provided that if the journey is perfornmed  in |ower
cl ass, the Chairman, Vice-Chairman and Menbers shal
424
be entitled to the fare actually paid for that class.

(ii) Mleage allowance by bus.---For a journey- between
the places connected by road, where regular bus 'service
plies, and also for a journey between the stations
connected by rail but performed by bus by taking a single
seat the Chairman, Vice-Chairnan and Menbers shall be paid
the fare actually paid.

(iii) Mleage allowance for journeys bet ween t he
stations partly connected by rail and partly by bus.---For a
journey between stations partly connected by rail and
partly by bus, the Chairman,’” Vice-Chairman and Menbers
shall be paid actual railway fare [imted to the class of
accommodation to which he is entitled and the bus fare
actual |y paid.

(iv) M| eage allowance by road.--(a) The nm | eage
al l owance by road shall be admissible, at the rates
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specified below, for the journeys perforned by the Chai nnan
Vi ce- Chai rman or Menbers between stations which are neither
connected by rail nor by regular bus :--

Mot or Cycle or Ordinary cycle O her means of con-
Scoot er veyance
12 Paise per nmle 9 Paise per mile 25 Paise per nile

(b) If a Chairman, Vice-Chairman or Menber
performs a journey by Mdtor Cycle, Scooter,
Ordinary Cycle or by other nmeans of conveyance
between the stations connected by rail or
regul ar bus, the mleage all owance calcul ated
at the rates prescribed 'above for each kind
of conveyance shall be linmted to rail or bus
fare,” had the journey been perfornmed by rai
or bus as the case may be.

Notes.--(/1 ) A Chairman, Vice-Chairman or Menber, using

neans of loconption provided at the expense of t he
Gover nnent, Panchayat Sanmiti, Zila Parishad or any other
local authority shall ~not be entitled to any nileage
al | owance.

(2) A Chairman, Vice-Chairman or Menber travelling in a
vehicle belonging’ toany other Menber, Vice-Chairman or
Chairman shall not be entitled to any  mileage allowance.
The mleage allowance of the owner of the -vehicle shall
however, be regul ated under clause (iv).

425

7. Subject to the provisions of rule” 3, --(1) the
daily allowance to a Chairnan, Vice-Chairmn and Menbers

shal |l be admi ssible at the followi ng rates :--

Cat egory | .. Rs. 6.00 per day.

Category 11 .. Rs. 4.00 per day.
(2) A Chainnan, Vice-Chairman, or Menber

shal | be allowed :--

(a) full 'daily all owance for the day he.
attends the neeting;

(b) full daily allowance for the days of
halt in case the halt is for any of the
pur poses specified in rule 5 above;

(c) half daily allowance for the day of
departure and half-daily allowance for the day

of arrival in connection wth a  journey
performed for any of the purposes specified in
rule 5:

Provi ded t hat -
(i) in the case of a Chairman, Vice-
Chairman or Menber who is treated as a State
guest while attending the neeting or while on
duty within or outside the district his daily
al | owance for such days shall be limted to
one-fourth if he is provided with free ‘board
and | odging and to one half, if he is charged
either for board or for |odging;
(ii) not nore than one daily allowance
shall be admi ssible for a day in any case.
(iii) a Chairman, Vice-Chairman or Menber
may, at his option draw one daily allowance in
lieu of mleage allowance plus half daily
al | owance for the day of journey precedi ng and
followi ng the day(s) of halt."
It was alleged that the office of Chairman of a Panchayat
Sanmiti was an office under the State Governnent of Punjab
and that the allowances paid under these Rules nmade that
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office an office of profit. Two questions, therefore, arose
for decision. The first was whether the paynent of the

al |l owances under rules 3 to 7 made the office of Chairman of
Panchayat Samiti an office of profit, and the second was
whet her the office of Chairman of Panchayat Samiti was an
of fice under the State Governnent.

The | earned Judge trying the election petition recorded
evidence in the trial of the petition up to 31st July, 1967,
and adjourned the case for argunments to 21st August, 1967.
On 19th
426
August, 1967, however, the Governor of Punjab i ssued
Ordinance No. 10 of 1967 to anend the State Legislature
(Prevention of Disqualification) Act, 1952, so as to add
section 2(b) in that Act as follows :--

“I't ishereby further declared that the
office of Chairman of a Panchayat Samiti or
Zila Parishad shall be deemed never to have
disqualified and shall not disqualify the
hol-der thereof” for being chosen as, or for
bei ng, a Menber  of t he Punj ab State
Legi sl ature."
In view of the issueof this Odinance, the appellant was
allowed to challenge the validity of the Odinance without
amendnment of the election petition, and the |earned Judge
trying the petition, being of the view that the various
guestions involved were of considerable inportance and
shoul d be settled by a larger Bench, referred the petition
to a Full Bench.  The Full Bench held on the first two
guesti ons agai nst the appellant, so that the petition had to
be dism ssed on that ground. Consequently, the  Full Bench
refrained fromexpressing any opinion on the third question
relating to the validity of the Ordinance and passed an
order dism ssing the petition with costs.

In this appeal also, the same three questions have been
again raised by the .appellant. W consider that this
appeal can be disposed of on the basis of the answer to the
first question alone, because, in our opinion, ‘the Hgh
Court came to a correct conclusion in holding that the
al l owances paid wunder rules 3 to 7 of the Rules did not
convert the office of Chairman of a Panchayat Samiti into
an office of profit.

The paynent to a Chairnan, Panchayat Sanuti, under r. 3
is described in the rule as 'a nonthly consol i dat ed
allowance in" lieu of all other allowances . for -~ performng
all official duties and journeys concerning the Panchayat
Sami ti within the disutility, including attending of
nmeetings, supervision of plans, projects, « schenmes. and
other works, and also for the discharge of all 1awfu
obligations and inplenmentation of Governnent directives.
This provision in very .clear |anguage shows “that the
al l owance paid is not salary, renuneration or honorarium
It is clearly an all owance paid for the purpose of ensuring
that the Chairman of a Panchayat Sanmiti does not have to
spend noney out of his own pocket for the discharge of his
duti es. It envisages that, in performng the duties, the
Chairman must undertake journeys within the district and
must be incurring expenditure when attendi ng rmeetings,
supervising plans, projects, schenes and other works and
also in connection wth the discharge of other [Iawfu
obligations and i nplenmentation of Government directives. No
evidence has been |ed on behalf of the appellant to show
that a Chairman of a Panchayat Samiti does not have to
perform such journeys

427
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in the course of his official duties and to i ncur
expenditure in that connection. The State Governnment, which
was the conpetent authority, fixed the allowance for a
Chairman of a Panchayat Sanmiti at Rs. 100/- per nonth,
obviously because it was of the opinion that this sum wll
be required on an average every nmonth to neet the expenses
which the Chairman will have to incur in this connection.
In these circunstances, the burden lay on the appellant to
gi ve evidence on the basis of which a definite finding could
have been arrived at that the anbunt of Rs. 100/- per
nont h was excessive and was not required to conpensate the
Chairman for the expenses to be incurred by him in the
di scharge of his official duties as envisaged in the rule.
That burden clearly has not been even attenpted to be
di scharged by the appellant.

In this connection, the H gh Court rightly conpared rule
3 of the Rules with the earlier provision on the same
subj ect contained in-the Punjab Panchayat Sanmitis and Zila
Pari shads NonOf ficial Menbers (Paynment of Allowances) Rules,
1961. Under those earlier Rules of 1961, the Chairman was
entitled to draw travelling allowance and daily allowance
even when travelling wthin the district. There were,
however, certain limtations, such as that no travelling
all owance was to be drawn by a Menber, if the journey was
performed for attending a neeting held within a radius of
five mles fromhis place of residence or he perforned the
journey in a transport provided at the expense of the Zla
Pari shads/ Panchayat. Samiris or any other |ocal authority or
Covernment. There were also |imtations on the right to draw
daily all owance, e.g., the ampunt of daily all owance was to
be limted to 1/4th of the rate provided, if the  Chairnman
was provided free board and | odging officially and. at 1/2
rate if he was charged either for board or for lodging. It
appears that in the year’ 1965, it was considered desirable
that the Chairman of a Panchayat Samiti should not draw
travelling allowance and daily allowance while perform ng
duties wthin the district and should only be entitled to
these ,allowances when required to travel outside the
district. Consequently, under r. 3 of the Rules, provision
was made for this nonthly allowance of Rs.~ 100/- as a
consolidated anobunt in lieu of the travelling -allowance,
daily allowance, or any other allowances to which he m ght
have been entitled in order to conpensate himfor expenses
incurred in connection wth the discharge of his officia
duti es. In these circunstances, the High Court was
perfectly correct in arriving at the conclusion that this
al l owance of Rs. 100/- per nonth did not anpbunt to receipt
of any profit or gain by the Chairman and only | represented
the amount which he was expected to spend on an aver age
every nonth for the purpose of properly discharging his
official duties.

So far as rules 4 to 7 are concerned they only provide
for payment of travelling allowance and daily all owance when
a Chair-

428

nman perforns a journey in connection wth his of ficia
duties outside the district. Cdearly, these all owances are
also nmeant to ensure that he does not have to incur
expendi ture from his own pocket for the purpose of
di scharging his official duties. There is again no
evidence from which an inference nay be drawn that the
amount received by a Chairman for travelling allowance or
daily allowance is in excess of the anpbunt of expenditure
whi ch he woul d have to incur for 'the purpose of performn ng
the journeys in order to discharge his official duties.
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Qur attention was drawn by | earned counsel to the fact
that in rule 7 the persons entitled to daily all owance are
divided into two categories and a Chairman of a Panchayat
Sanmiti belonging to Category Il is entitled to Rs. 6/- per
di em when a Menber of the. .Samiti belonging to Category |
is only entitled to Rs. 4/- per diem The argument was
that there was no expl anation for paynent at a higher rate
to the Chairman and, consequently, it nust be held that the
Chai rman nust be making gain out of the payment to him of
daily allowance. W are unable to accept this submi ssion
The daily allowance is invariably fixed after estimating
what extra expenditure in a day the person concerned would
have to incur. A Chairman, it appears, was expected to
i ncur nore expenditure per day than a Menber, and that seens
to be the reason why a higher rate of daily allowance was
prescribed for him 1n any case, such a paynent is clearly
meant only to cover additional expenditure and out- of - pocket
expenses of the Chairman and, while no evidence has been
advanced 'to show that out of the anpunt received as daily
al  owance the Chairnman wi'll in fact invariably nake a
saying, it cannot be heldthat this paynent would result
in gain so as to make the office an office of profit.

In the course of his subnissions, |earned counsel tried
to wurge that the paynent of travelling allowance and daily
al | owance under rules 3 to 7 was in addition to the paynent
of the consolidated nonthly all owance under r. 3 and paynent
of two sets of alLlowances nust necessarily result in profit
to ’'the payee. The argunent proceeds on . a conpl ete
m sunder standi ng of the Rules. Rule 3 only covers paynent
to conpensate a Chairman for journeys perfornmed by him for
his official duties wthin the district in which the
Panchayat is situated, while rules 4to 7 govern cases

where the journey is performed outside the district. Rul e
3, and rules 4 to 7 are, therefore,  conplenentary and
excl usive of each other. |In fact, r. 5 makes it clear  that

the mleage allowance is admssible only for journeys
undert aken outside the district, while, in respect of daily
al l owance, the fact that the right to receive it accrues
only when the journey is outside the district is nmade
mani fest by laying down that the receipt of this daily

allowance is to be subject to the provisions of r. 3. The
subm ssion that the paynment under rules
429

4 to 7 is in addition to the paynent under r. 3 is, thus,
clearly misconceived.
In this connection, |earned counsel drew our attention
to a decision of this Court in Ravanna Subanna V. G S
Kaggeer appa(1l) where dealing with the provision relating to
this disqualification the Court held:
"The plain neaning of the expression
seenms to be that an office nmust be held under
CGover nirent to whi ch any pay, sal ary,
emol uments or allowance is attached. The word
"profit" connotes the idea of pecuniary gain
there is really a gain, its quantumor anount
woul d not be material; but the anpbunt of noney
recei vabl e by a person in connection with the
office he holds may be material in deciding
whet her the office really carries any profit.
This principle, on the finding arrived at by the Hi gh Court
and affirmed by us above, is of no assistance to the
appel | ant. It is clear that the appellant has failed to
establish that the all owances payabl e under rules 3 to 7 of
the Rules result in any pecuniary gain to a Chairman of a
Panchayat Samiti and, consequently, there is no question of
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any disqualification arising.

The appeal fails and is dism ssed with costs.

R K P.S. Appeal dism ssed.
(1) AI.R 1954 S.C. 653 at p. 656.

L 12Sup. C. 1.68--13
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