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The appel | ants herein with one other nanmely, Hirala
were tried by the Special District and Sessions Judge, Madurai in
Crime Case No. 320 of 2001 charged of the offences under Section 8
(c) read with Sections 22 and 29 of the Narcotic Drugs and
Psychotropi ¢ Substances Act, 1985 (hereinafter referred to as the
"Act"). Learned District & Sessions Judge by his judgnent and order
dat ed Novenber 20, 2002 found themguilty of the offences with
whi ch they were charged and sentenced themto undergo rigorous
i mprisonnment for 10 years and to pay a fine of Rs.1,00,000/- and in
default to undergo further rigorous inprisonnent for 2-1/2 years.
Each one of the accused aggrieved by the judgnment of the Trial Court
preferred an appeal before the H gh Court of Judicature at Mdras.
The Crimnal Appeal preferred by the appell ant Ravi ndran @ John
was registered as Crimnal Appeal No.1144 of 2003 while the appeal
of Peter John was nunbered as Crim nal Appeal 14 of 2003. The
H gh Court by its inpugned comron Judgnment and Order dated Apri
2, 2004 upheld the conviction of the appellants but acquitted Hrala
agai nst whom it found no satisfactory evidence to prove the charges.
The appel |l ants have preferred the instant appeals by special |eave.

CRI M NAL APPEAL NO. 1201 OF 2005

1. The facts of the case are that PW 1 and 2 who were
officials of the Custons Sea Base Party, Tiruchendur on receiving
specific information rushed to the Kayal patti nam Bus Stand at about
3.00 a.m on Decenber 21, 2000 since there was reliable informtion
that one person carrying psychotropi c substance was to cone there.

At the bus stand they found appel | ant Ravindran and on suspecting
himto be the person concerned they infornmed himthat they are going
to conduct personal search and asked hi m whet her he would Iike the
search to be conducted before a Judicial Magistrate or a Gazetted
Oficer. The appellant did not insist on his search before a Magistrate
or Gazetted Oficer. He was searched by PW 1 and 2 in the presence
of two independent witnesses nanmely, Ravi and Chandrasekar. The
appel l ant was found to be carrying a white col oured pol yt hene bag.
On searching the bag one pol yt hene packet was found inside the bag
whi ch was opened in the presence of the independent witnesses. It
was found to contain white col our powder. On being asked the
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appel l ant inforned themthat the substance was D azepam The sane
was, therefore, seized under Mahazar, Ex. P-2. The packet was seal ed
and brought to the Customs Ofice since there was no facility to weigh
the substance and to prepare sanples at the bus stand. The two

i ndependent witnesses also acconpanied the appellant and PW 1

and 2. On weighing, the substance was found to weigh 1.528

Kil ograns. Two representative sanples each weighing 5 grans were
drawn and sealed in two separate covers which were duly packed,

| abel ed and sealed with the customs seal. According to the
prosecution the substance seized was worth about Rs. 75,000/ -.

2. The case of the prosecution is that on further questioning
the appell ant confessed his guilt and his confessional statenent Exb.
P-4 was recorded. Fromthe confessional statenent of the appellant,
the invol venent of the other two accused was reveal ed. The appel | ant
was arrested on Decenber 21, 2000 while the other two accused were
arrested on Decenber 23, 2000. - Peter John (co-accused) adnmitted
that the plastic bag containing white col our powder had been given to
himby his friend Hralal (co-accused) and that he had handed over the
sanme to the appellant for sale.

3. The report of ‘the Chenical Analyst established that the
sampl e on being tested showed the presence of D azepam One ot her
accused nanely, Bharat Lal was found involved in the conspiracy. It

appears that he absconded and therefore his trial was separated.

4, It was argued before the Trial Court -as well as the Hi gh

Court that the conviction of appellant Ravi ndran was not justified in
vi ew of non-conpliance with the mandatory provisions of Section

42(2) of the Act. It was al so contended that the independent w tnesses
were not examined at the trial and that was fatal to the case of the
prosecution. The trial was also vitiated for non-conpliance with the
mandat ory provi sions of Sections 50 and 57 of the Act. The report of
the Chemical Analyst was chal | enged on the ground that he had not
tested the sanple for its conponents. ~ The percentage of purity of the
sampl e was therefore not proved. The Trial Court as well as the High
Court concurrently held that there was no substance /in any of the
grounds urged on behal f of the aforesaid appellant. Sonme of those

poi nts have been urged before us as well. W find no 'substance in

any of the points urged before us.

5. The subm ssion that Section 42 of the Act was not

conplied with has been rejected by the H gh Court holding that

Section 42 was not at all attracted to the facts and circunstances of

the case. It also recorded a finding that even if attracted, it had been
conplied with.

6. We hold that the H gh Court was right in comng to the
concl usion that Section 42 of the Act was not attracted to the facts of
this case. |In the instant case on information received by PW2 who

comuni cated the sane to PW1, the witnesses went to the bus stand
where the person carrying the drug was expected to arrive. The
appel l ant was arrested at the bus stand. The appellant was, therefore,
not searched and arrested in exercise of power of arrest, search, and
sei zure under Section 42 of the Act. Section 42 applies to a case
where the officers concerned on infornation received, or having

reason to believe from personal know edge that any offence has been
conmitted in relation to any drug or psychotropic substance etc. and
whi ch is kept or concealed in any building, conveyance or encl osed

pl ace may, between sunrise and sunset, enter into and search any
bui | di ng, conveyance or place. They are also vested with the power of
search and seizure and authorized to arrest the person whomthey have
reason to believe to have conmmtted any of fence puni shable under this
Act. The facts of this case disclose that the arrest and seizure took
pl ace at the bus stand and not in any building, conveyance or encl osed
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pl ace. The High Court has rightly held that the case was covered by
Section 43 of the Act which does not require the information of any
person to be taken down in witing. Sinmlarly, there is no requirenent
that the concerned officer nust send a copy thereof to his i mediate

of ficial superior within 72 hours. W, therefore, hold in agreenent

with the H gh Court that Section 42 of the Act was not attracted to the
facts of the case. It is, therefore, unnecessary to burden this judgnment
with decisions cited at the Bar regarding the effect of non-conpliance
with Section 42 of the Act.

7. It was then submitted on behal f of the appellant that the
provi sions of Section 50 of the Act which are mandatory in nature

were not also conplied with. Reliance was placed on decision of this
Court reported in (1998) 8 SCC 534 Nandi Francis Nwazor Vs.

Uni on of India and Anr. Learned Additional Solicitor Genera

appearing on behalf of the Union of India submitted that the aforesaid
judgnent of this Court has been explained in a subsequent judgnent

of this Court in (2005) 4 SCC 350 State of H. P. Versus Pawan Kumar

in which i't has been held that the observations relied upon in Nandi
Franci s  Nwazor were obiter onthis point. |In the |later judgnent it has
been hel d -as under: -

"A bag, briefcase or any such article or container,

etc. can, under no circunstances, be treated as body of a
human being. They /'are given a separate nane and are
identifiable as such.” They cannot even renotely be

treated to be part of the body of a human being.

Dependi ng upon the physical capacity of a person, he

may carry any nunber of itens |like a bag, a briefcase, a
suitcase, a tin box, a thaila, ajhola, a gathri, a holdall, a
carton etc. of varying size, dinension or weight.

However, while carrying or noving along wth them

sone extra effort or energy woul d be required. They

woul d have to be carried either by the hand or hung on

the shoul der or back or placed on the head. In conmon
parlance it would be said that a person is carrying a
particular article, specifying the manner in which it was
carried |ike hand, shoul der, back or head etc. Therefore,

it is not possible to include these articles within the anbit
of the word "person" occurring in Section 50 of the Act".

8. In the instant case, it is not in dispute that the appellant
was carrying a plastic bag in which the drug in question duly packed
had been kept. Section 50 is, therefore, not attracted to the facts of
this case.

9. It was, however, contended before us that PW 1 and 2

had not inforned the appellant of his legal right to get his person
searched in the presence of a Gazetted Officer or a Magi strate.

Merely inform ng himthat he has an option to have his personal

search done in the presence of a Gazetted O ficer or ‘a Magi strate was
not sufficient and that he should have been informed of his |egal right
to get his personal search done in the presence of a Gazetted Oficer

or a Magistrate. In this connection, reliance is placed on the decision
of this Court in (1999) 6 SCC 1 Pon Adithan Versus Deputy Director,
Narcotics Control Bureau, Madras. It was, however, brought to our

notice that the question as to whether the accused appellant is not
entitled to be inforned of his right to be searched in the presence of a
Gazetted Oficer or a Magistrate and that merely being asked as to

whet her the accused-appellant would like to be searched in the

presence of a Gazetted O ficer or a Magistrate would be sufficient
conpliance with the provisions of Section 50 of the Act, has been
referred to a larger Bench of this Court to resolve the conflict of

opi nion on the interpretation of Section 50 of the Act. (See (2005) 12
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SCC 574) .

10. In our view this question does not survive for our
consi derati on because we have earlier held that Section 50 was not
attracted to the facts of this case. |If any drug was recovered fromthe

personal search of the appellant as explained in Pawan Kumar’s case,

the appell ant coul d advance this argunent to challenge his persona

search. That not being the case, the subm ssion nust be rejected. An
argunent was advanced before us that if the search is found to be

illegal that is fatal to the case of the prosecution. Apart fromthe fact
that this question does not arise in the instant case, it cannot be said as
a general principle of law that the illegality of the seizure would in al
cases prove fatal to the case of the prosecution. As held by this Court
in 2006 (9) SCALE 644 Ritesh Chakarvarti Versus State of Madhya

Pradesh al though the effect of the illegal search may not have any

direct effect on the prosecution case, it would all the same have a
bearing on the appreciation of evidence of the official wtnesses and
other materials depending on the facts of each case.

11. Learned counsel for the appellant argued that the two

i ndependent wi-tnesses in whose presence he had been searched were

not exam ned at the trial. Reliance was placed on an observation

contai ned in paragraph 28 of the report in (2004) 12 SCC 201 State of
West Bengal and Qthers Versus Babu Chakraborthy. In the instant

case it is not disputed that two i ndependent w tnesses were associ at ed
when the search was conducted. The search was, therefore, conducted

in accordance with law. But it is argued that failure to examnine the

two witnesses is fatal to the case of ‘the prosecution. 1In our view, this
is not the correct legal position. ~Even where independent evidence is
not exam ned in the course of the trial the effect is that the evidence of
the official witnesses may be approached with suspicion and the Court

may insist on corroboration of their evidence. 1n (2000) 4 SCC 465
Koluttumottil Razak Versus State of Kerala this Court observed: -

"I'n the present case, unfortunately, apart fromthe
evi dence of the police officers there is absolutely
no i ndependent evidence to ensure confidence in

our mnd that the search was in fact conducted by
PW\ 0261 as he has clained. As his evidence is
required to be approached w th suspicion due to
violation of Section 42 of the Act we may require
corroboration fromindependent sources that is
lacking in this case".

In (2003) 8 SCC 449 M Prabhul al Versus Assistant Directorate of
Revenue Intelligence, a sinilar question was raised-in the context of
the provisions of the NDPS Act. Thi s Court hel d:

"Next, the | earned counsel contends that the

i ndependent witnesses of the recovery of the

cont raband havi ng not been exani ned and only

police witnesses having been exam ned, the

recovery becones doubtful. Reliance is placed

upon the decision in Pradeep Narayan

Madgaonkar V. State of Mharashtra. 1In the
decision relied upon while observing that prudence
di ctates that evidence of police witnesses needs to
be subjected to strict scrutiny, it was al so observed
that their evidence cannot be discarded nmerely on
the ground that they belong to the police force and
are either interested in the investigating or
prosecuting agency, but as far as possible,
corroboration of their evidence in materia
particul ars shoul d be sought".
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12. In the instant case we find that the courts bel ow have
critically scrutinized the evidence of the prosecution w tnesses
applying the rule of caution and we find no reason to disagree with
their findings.

13. It was sought to be urged before us that evidence

di scl oses that the confessions were not made voluntarily. W

permtted the | earned counsel to refer to the material on record and the
concurrent findings recorded by the Trial Court and the H gh Court.

We have noticed the fact that the confession was subsequently

retracted. The courts have in our view correctly appreciated the
material on record and have rightly come to the conclusion that apart
fromthe confession of the appellant Ravindran there was al so ot her
reliabl e evidence on record to prove his complicity. W, therefore,
find no merit in this subm ssion

14. It was lastly urged that though the Chem cal Anal yst had
reported the presence of Di azepam he had not given particulars as to
the proportion in which its conponents were found. Counsel for the
appel | ant'_placing reliance on the judgnent of this Court reported in
(2005) 7 SCC 550 Amarsi ngh-Ranjibhai ~Barot Versus State of

CGujarat submitted that this nay have a bearing on the question of

sentence. In the instant case, we are concerned with D azepam
According to the Notification 20 grams of Diazepamis considered to
be small quantity. Any quantity in excess of 500 grans is
conmercial quantity. /In the instant case 1.528 Kil ogranms of

Di azepamwas found. In these facts the caseis clearly covered by

Section 22 (c) of the Act. W, therefore, find no nerit in any of the
subm ssi ons urged on behal f of the appellant Ravindran. Hi s appea
fails and is, therefore, dismssed.

CRI M NAL APPEAL NO 1202 OF 2005

1. The appel | ant inthis appeal is Peter John whose
conplicity was disclosed in the confessional statenent of Ravindran
The appel | ant Peter John and Hiralal were arrested at Sal em on
Decenmber 23, 2000. They were brought to Madurai where their
confessions were recorded which are Exbs. P-10 and P-11

2. In his confessional statenment appellant Peter John stated

that the packet in question was given to himby Hiralal (since
acquitted). Hralal had told himthat he had found the packet

abandoned in the lavatory of a train and that it was a Narcotic drug

and could be sold for profit. He, further, confessed that he had handed
over the packet to appellant Ravindran for sale.

3. According to the confession of Hralal Exb.P-11 he had

got the packet fromhis friend Bharatlal (absconding accused No. 4).
He did not know the address of Bharatlal whom he had known for

about a year and a half. He further adnitted that “he had handed over
the contraband to Peter John for sale.

4. The prosecution relied upon the confessional statenents

to inplicate the appellant as well as Hiralal. The defence on the other
hand contended that Exb. P-10 and P-11 were obtained after

prol onged custody since Custom Oficials arrested themin Sal em and

[ ater brought themto Madurai. It was also submitted that the

conf essi onal statements were subsequently retracted and, therefore, no
reliance could be placed on them The confessional statenent of a co-
accused could not be used as substantive evi dence agai nst the co-
accused.

5. The High Court in its inmpugned judgnent and order has
found that the only piece of evidence against Hiralal, A-3 was the
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confessional statenent of the co-accused which could not be used

agai nst himand whi ch was not sufficient to sustain the charge of
conspiracy. It further noticed that according to Hiralal the contraband
had been given to himby Bharatlal and in turn he handed over the

same to appellant Peter John. The Hi gh Court observed that if he had
real |y handed over the contraband to Peter John he woul d have
certainly made enquiries about the sale of the contraband. Moreover,
there is no nention about appellant Ravindran in his confessiona
statement. No doubt he admitted that he used to enquire fromtinme to
time as to whether the article had been sold, but the Hi gh Court

concl uded that that was not sufficient to establish the |link between A-
3 and A-2, much less the conspiracy between A-1, A-2 and A-3

nanel y, Ravindran, Peter John and Hiralal. The H gh Court also
observed that the Court would not ordinarily act upon a retracted
confession to convict the co-accused wthout corroboration in nateria
particul ars.

6. The Hi gh Court, however, distinguished the case of

appel | ant 'Peter John holding that it was he who instructed Ravi ndran
to go to the bus stand at Kayal pattinam on Decenber 21, 2000 with
the contraband. Moreover, appellant “Ravi ndran and Peter John

bel onged to the sane village. ~ Appellant Peter John had brought the
contraband from Sal emto be handed over to Ravindran. Lastly, Peter
John was frequently contacting Ravindran to know about the sal e of

t he contraband.

7. It \is not in dispute that the facts which have been relied
upon by the H gh Court are culled out fromthe confession of Peter
John. The question is whether the confessional statenent of appell ant
Peter John is sufficient to uphold his conviction particularly when the
sane has been retracted and there is noother-reliable evidence to
convict him In our view the benefit extended to Hiralal ought to be
ext ended to appellant Peter John as well. The H gh Court did not find
the confession of the co-accused reliable enough to be used either
against him or his co-accused. Appellant Peter John and Hiralal were
arrested and brought to Madurai together and their confessions were
recorded. The Hi gh Court has not considered it safe to act on the
confession of Hiralal and acquitted himof the charge |l evel ed agai nst
him |If the confession of Hiralal could not be used agai nst him
certainly it could not be used agai nst appellant Peter John a co-
accused. Both the confessions were recorded one after the other
VWiile in the confession of appellant Peter John it was stated that
Hiralal had told himthat he had found the packet abandoned in a
running train, Hiralal in his confessional statenent stated that he had
recei ved the packet fromhis friend Bharatlal and he had handed over
the same to appellant Peter John. The Hi gh Court has not accepted
this part of the prosecution story because in that event Hiralal would
have been found guilty of having conspired to commt the offence or
at least could have been found guilty of abetnment since he had
adnmtted that he had received the packet from Hi ralal and handed over
the sane to appellant Peter John for sale. In these circunstances, the
evi dence that remains agai nst the appellant Peter Johnis rather slender
and it is not safe to uphold his conviction on such evidence,
particularly when the person who is supposed to have given himthe
contraband has been given the benefit of doubt by the H gh Court.
The charge agai nst appellant Peter John is one of conspiracy to
conmit offences under the Act. The Hi gh Court has not accepted the
i nvol venent in the conspiracy of Hiralal who in his confessiona
statenment clained to have handed over the contraband to appell ant
Peter John. |If the confessional statement of Hiralal is discarded, there
remai ns no evidence except his own confession to inplicate the
appel | ant Peter John. The High Court did not find it safe to act on the
retracted confession of Hiralal. The confession of the appellant was
al so recorded by the sane team of officers at about the same tinme.
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The appel l ant al so retracted his confession.

8. In these circunstances we are of the view that appell ant

Peter John is also entitled to the benefit of doubt. W, accordingly,
al l ow his appeal and set aside his conviction and sentence. He shal
be rel eased forthwith unless required in connection with any ot her
case.




