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Leave granted.

The appel | ant have chal | enged t he judgment and order of
the Central Administrative Tribunal, Patna Bench,  Patna
dated 28th of July, 1995 as a result of which the Tribuna
has set aside the selections nmade by the Selection Commttee
on 30th of March, 1994 of of ficers  of the Bihar
Admi ni strative Service for pronotion to t he I ndi an
Admi ni strative Service.

The Tribunal by its inmpugned order set aside the entire
sel ection nade at the neeting of the Selection Committee on
30th of March, 1994 on an interpretation of the |Indian
Admi ni strative Service (Appoi nt ment by Pronot i on)
Regul ati ons, 1955, holding that only three tines the number
of anticipated vacancies for the year plus 20% coul d have
been considered as within the zone of consideration before
the Selection Conmmittee. The consideration of other officers
under Regulation 5(3) was contrary to the said Regul ati ons.
It also said that the proceedings of the Selection Conmittee
were vitiated on account of the participation of one Shr
S.N. Dubey as a nenber of the Selection Committee because
his brother was within the zone of consideration although
the brother has not been selected. And lastly the Tribuna
has said that there was non-application of mnd by the
Sel ection Committee in considering 264 nanes on a single
day.
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The | ndian Adm ni strative Service (Appointnment by
Pronotion) Regulations, 1955, have been framed by the
Central Gover nnent in consul tation with t he State
CGovernments and the Union Public Service Comi ssion
under sub-rule (1) of Rule 8 of the Indian Administrative
Service (Recruitnment) Rules, 1954. The rel evant Regul ation
which requires consideration is Regulation 5. The materia
provi sions of Regulation 5 are as foll ows:

"Regul ation 5:

Preparation of a list of suitable

Oficers -

(1) Each Commttee shall ordinarily

neet at intervals not exceedi ng one

year and prepare a list of such

nmenbers of the State Civil Service

as are held by themto be suitable

for pronmotion to the service. The

nunber of nenbers of the State

Civil Service to be included in the

l'ist shall be calculated as the

nunber  of subst antive vacancies

anticipated in the course of the

period of 12 nonths, comencing

fromthe date of preparation of the

list in the /posts available for

them under rule 9 of t he

Recr ui t nent Rul es pl us twenty

percent of such number or two

whi chever is greater.

Expl anation - -1 n case of joint

cadres a separate select list shal

be prepared in respect of each

State Civil Service, the size of

each select 1ist being determ ned

in the manner indicated above.

(2) The Commttee shall . consider

for inclusion in the said list, the

cases of menbers of the State G vi

Services in the order of seniority

in that service of a number which

is equal to three tines the nunber

referred to in sub-regulation (1).

Provi ded further t hat in

conputing the nunber for inclusion

inthe field of consideration, the

nunber of officers referred to in

sub-regul ati on (3) shal | be
excl uded:
(3) The Committee shall  not

consi der the cases of the nenbers
of the State Civil Service who have
attained the age of 54 years on the
first day of the year in which it
neet s.

Provided that a nmenber of the
State Civil Service whose nane
appears in the select list in force
i medi ately before the date of the
neeting of the Conmittee shall be
considered for inclusion in the
fresh list, to be prepared by the
Conmittee even if he has in the
meanwhi |l e attained the age of 54
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years.
Provi ded further that a nenber

of the State Civil Service who has

attained the age of fifty four

years on the first day of April of

the year in which the Committee

neets shall be considered by the

Conmittee, if he was eligible for

consi deration on the first day of

April of the year or of any of the

years inmmediately preceding the

year in which such neeting is held

but could not be as no neeting of

the Committee was held during such

precedi ng year or years."

Under Regulation 5 (1) the nunber of officers who are
to be included inthe lList of suitable officers prepared by
the Selection Committee is specified as the nunber of
substantive vacancies anticipated in the course of the
period of 12 nonths plus 20% Under Regulation 5(2), the
nunber of officers required to be considered are three tines
the number which is to be finally included in the list. The
nunmber  of officers  required to be consi dered under
Regul ation 5(2) for selection in the list may be referred to
as officers within/the zone of consideration

Persons above the age of 54 years on the first day of
April of the year in which the Selection Conmittee neets are
not eligible for being considered. Therefore, they are not
within the zone of « consideration.  This is set. out in the
first part of Regulation 5(3). The first proviso to
Regul ation 5(3), however, states that a nenber of the State

Cvil Service whose nane appears in the imediately
preceding Select List in force shall be considered for
inclusion in the fresh Ilist, even if he has, in the

meanwhi |l e, attained the age of 54 years. The second proviso
to Regulation 5(3) states that if during any imediate
precedi ng year/years, a person was eligible for
consi deration but could not be considered because no neeting
of the Selection Committee was held that year, such a person
will also be considered by the Selection Committee even
though he may have, in the nmeanwhile, attained the age of 54
years. |In other words. candi dates who would have been wthin
the zone of consideration if the Selection Conmittee had net
during the year but who |lost the chance because the
Selection Conmittee did not neet are given a chance to be
considered at the first available opportunity even though
they may have in the neanwhile attained the age of 54 years.

The Tribunal has held that the two provisoes to
Regul ation 5(3) which require the Selection Conmttee to
consi der certain candidates who may be above the age of 54
years, has to be interpreted as applying only to the
candi dates who are within the zone of consideration as
defi ned under Regulation 5(2) but who may have attained the
age of 54 years. These candidates, if they fall wthin the
proviso to Regulation 5(3), wll have to be considered by
the Committee. W have to consider whether this is a correct
interpretation of Regulations 5(2) and 5(3).

In the present case, the nunber of anticipated
vacancies for which selection was held, were 43. As per
Regul ation 5(2) the zone of consideration was fixed at 153
(i.e. 43 vacancies plus 20%x 3). In addition to this,
officers (a) whose nanes were on the earlier Selection List
in force [one such officer] (first proviso to Regulation
5(3) and (b) officers who though above the age of 54, were
el igible under the second proviso to Regul ati on 5(3) because
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there were no selections in the years 1991-92 and 1999-93
[110 such officers] were included. The total nunber of
of ficer, therefore, considered by the Selection Comittee
were 153+1+110, that is to say, 264 officers.

According to the Tribunal, the zone of consideration
should have been confined to only 153 officers. This
interpretation is in the teeth of the express provisions of
Regul ation 5(2). Wile Regulation 5(2) provides that the
nunber of officers required to be considered are three tines
the nunber of anticipated vacancies plus 20% the proviso to
Regul ation 5(2) lays down that in conputing the number of
officers who should be in the field of consideration under
Regul ation 5(2), the nunber of officers referred to in sub-

regulation (3) shall be  excluded. In other words, in the
present case, 153 officers who are to be included in the
zone of consideration will  be after excluding officers who

qual i fy under Regulation 5(3). Therefore, 153 officers who
are to be considered are other than those falling under sub-
regul ation (3).

Sub-regul ation (3) of Regulation 5 which confers a
right to be considered on certain State G vil Servants who
may have attained the -age of 54 al so does not qualify this
right to be considered by adding that such a person shall be
considered only if he is within the zone of consideration
under Regul ation 5(2).

Clearly, therefore. the persons who are required to be
considered for selection wunder Regulation 5(3) are in
addition to the persons who are required to be considered
under Regul ation 5(2). In fact, this is.  how these
recruitnment regul ati ons- have been interpreted over a number
of years. The Union Public Service Commission which issues
instructions regarding the manner in which List of officers
is to be prepared for consideration by the Selection
Commttee and the docunents and information which are
required to be submtted to the Union Public  Service
Conmi ssion for selection of such officers clearly sets this
out in clause 3(d) of the Instructions:

Cl ause 3(d):

"Officers who are over 54 years as

on 1.4.1993 are ordinarily  not

consi dered. However, (i) if their

nanes appear in the previous Sel ect

List or (ii) if no Selection

Conmittee Meeting was held in the

previous year(s) when he was

eligible, then his case wll be

consi dered by the current selection

conmittee Meeting. For this purpose

his nane should figure in the

proper place in the Eligibility

Li st and hi s case wll he

considered only if his name falls

wi t hin t he required zone of

consi deration cal cul ated according

to vacanci es. However, the nanes of

such officers wll not be counted

in the nornmal zone and they will be

taken as extra, to the required

nunber of 3 tines the size of the

Select List."
The zone of selection therefore. under the Regulations
consists of three parts; (1) officers who fall wthin

Regul ation 5(2) after excluding all officers falling under
(2)and (3): (2) officers above the age of 54 who are
"carried forward" fromthe earlier Selection List in force
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and: (3) officers above the age of 54 who have been deprived
of their chance of being considered due to non-holding of
neetings of the Selection Committee. All these are to be
considered by the Selection Committee. The Tribunal was,
therefore. not right in holding that only persons covered by
Regul ation 5(2) w thout any exclusion are eligible for being
consi dered by the. Selection Conmittee.

The second ground of challenge to the selection is that
one S. N. Dubey shoul d not have been a nmenber of the Selection
Commi ttee because his brother was one of the 264 candi dates
bei ng considered for selection. The brother has. in fact,
not been selected by the Selection Committee. W fail to see
how t he selection of all other candidates is vitiated in any
manner by this factor.

The last contention relates to non-application of mnd
by the Selection Committee to the task before it because it
is contended that the Committee considered 264 candi dates in
one day in order to prepare alist of 51 candidates. The
State of /Bihar and~ the Union Public Service Comission in
their affidavits/witten statenments have clearly set out
that the —confidential service records of all the candi dates
in the zone of consideration are scrutinized long prior to
the holding of the selection Comittee’'s neeting. The
Conmittee applies its mnd to the service records and makes
its own assessnent of the service records of the candi dates
mar ki ng them as outstanding, very good. good and so on. The
Selection Conmittee does not necessarily adopt the sane
gradi ng which is given by the Reporting/ Reviewing Oficer in
respect of each of  the candidates. |In fact the Selection
Commttee nmkes an overall ~relative assessnent of the
confidential report dossiersof the officers in the zone of
consideration. It thus does not evaluate the confidentia
report dossier of an individual in isolation. It is after
this conparative assessnment that the best candi dates are put
in the Select List. In view of the affidavit so filed, there
isno nerit in the contention that the Selection Commttee
did not apply its mnd while preparing the list of 51
officers. The Tribunal, therefore, was not right i'n setting
aside the selection nmade by the Selection Conmittee 'at its
nmeeting of 30th of March, 1994.

The appeals are, therefore, allowed. The judgnment and
order of the Tribunal 1is set aside and the Select list
prepared by the Selection Committee at its neeting held On
30th of March. 1994 is wupheld as a valid Select Iist
prepared in accordance with the Indian Adm nistrative
Service (Appointnment by Pronotion) Regul ations. 1955 and in
accordance with law. There will be no order as to costs.




