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ACT:
Dock Wor ker s Regul ati on of Enpl oynent Act ,

1948- - Vi zakhapat nam Dock Workers (Regul ati on-of Enpl oynent)
Scheme, 1959--Dock Labour Board if enployer--Board if,

carries on "industry"--Industrial Disputes Act,  1947.
HEADNOTE

The claimfor bonus of the Dock Board W rkers enployed at
Vi zakhapat nam was referred to the Industrial Tribunal. The

parties to the reference included  the Vizagapatnam Dock
Labour Board (the appellant), the Stevedores Association

and two Unions representing the workers. The JIndustria

Tribunal after referring to the nature of the ‘duties
performed by the Board as well as the Stevedores Associ ation
and its menbers and their relationships with the Dock Labour
Boar d held that it was the Board that was the enpl oyer of
the dock workers and that the Board was liable for neeting
the claim for bonus. The Board in appeal to this Court,
contended, that (i) it was not liable for-the payment of
bonus when the claim of the workers was against the
Stevedores Association and its nenbers; and (ii) having
regard 10 the provisions of the Dock Wrkers (Regul ati on of
Enpl oynent) Act (9 of 1948), and the Vizagapatnam  Dock
Workers (Regul ation of Enploynent) Scherme, 1959 and the
functions di schar ged by t he Boar d there was no
enpl oyer-enpl oyee relationship between the Board and the
wor krmen, and as such the Board could be nmade liable for the
claim Accepting the contentions, this Court,

HELD: (i) Having regard to the nature. of the claim and
the basis on which the tribunal itself proceeded, the claim
for bonus was made by the unions specifically against the
Stevedores Association and its nmenbers and. as such, the
tribunal was not justified in making the Board |i able.

(ii) The Board cannot be considered to be the. enployer
of the Dock Labour Worknmen. Fromthe provisions of Dock
Workers (Regul ati on of Enploynent) Act and the Vizagapat nam
Dock Workers (Regulation of Enploynment) Schene, it is
evident that the Board is a statutory body charged with the
duty of administering the schenme, the object of whichis to
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ensure that greater regularity of enployment for dock
workers arc available for the efficient performance of dock
wor K. The Board is an autononous body, conmpetent 10
determine and prescribe the wages, allowances and other
conditions of service of the dock workers. The purport of
the Scheme is that the entire body of workers should be
under the Control and supervision of the Board. The
regi stered enployers are allocated nonthly workers by the
Admi ni strative Body and the Adnministrative Body supplies
whenever necessary, the |abour force to the Stevedores from
the Reserve Pool. The workmen who are allotted to the
regi stered enployers are to do the work under the contro
and supervision of the registered enployers and to act
under their directions.' The registered enployers pay the
wages due to the workers to the Administrative Body and the
latter. in turn, as agent of the registered enpl oyers, pay
them
304
over to the -concerned worknen. The registered enpl oyer
to whom the | abour force is allotted by the Board is the
enpl oyer whose work to them ~The functions of the Board
such as recruitnent and registration of the dock |abour
force, fixation of wages and dearness all owance, paynment of
wor kmen' s conpensation, taking of disciplinary action and
prohi bition against enploynent of workers who were not
registered with the. Board do not establish a relationship
of enployer and enpl oyee between the Board  and the dock
| abour . Further, the Board functioning under the Act and
the Schene cannot be. said to carry on any industry so as to
attract the provisions of the Industrial D sputes Act. As a
claimfor any type of bonus can be net only fromthe actua
enployer in respect of any industry and as “the Board is
neither the enployer nor carries on any industry the
Tribunal was wong in directing the Board to pay Bonus for
the years in question. [316 B--E; G H, 320 C]

Gynkhana C ub Union v. Managenent, [1968] 1 S.C R @ 742.
752, applied.
AL C Roy & Co. Ltd. v. Taslim 71 C.WN. 531, referred to.

Kirl osker G| Engines v. Hanmant Laxman Bi hawej, [1963]
3 S.C R 514, distinguished.

C. V. A Hydross & Son v. Joseph Senjon, 11967] 1 L.L.J.
509 di sapproved.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2113 of 1968.

Appeal by special |leave fromthe Anvard dated My 24,
1968 of the Industrial Tribunal, Andhra Pradesh in I.D./ No.
10 of 1967.

Niren De,. Attorney-GCeneral, S. K Dholakia, R H- Dhebar
and S.P. Nayar, for the .appellant.
K. Srinivasamurthy and Naunit Lal, for respondents Nos. 1 to
12.
B. P. Maheshwari, for respondent No. 13.
The Judgrment of the Court was delivered by

Vai di al ingam J. This appeal, by special |eave, by the
Vi zagapat am Dock Labour Board (hereinafter referred to as
the Board), 1is directed against the award, dated WMy 24,
1968 of the Industrial Tribunal, Andhra Pradesh, Hyderabad
inl.D No. 10 of 1967 holding that the appellant shoul d pay
the . Dock workers enpl oyed at Vizagapatam Port bonus for the
accounting years 1964-65, 1965-66 and 1966-67.

The Central Government, by its order dated April 13,
1967 referred for adjudication, to the said Tribunal, the
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guestion whether the denmand for payment of bonus to Dock
Labour Board Wrkers enpl oyed at Visakhapatnam Port for the
acconting years

305

1964- 65, 1965-66 and 1966-67 was justified and, if so, at
what rate should such bonus be paid. The parties to the
Ref erence included the Board, the Visakhapatnam Stevedores
Associ ation, certain individual Stevedores and two Unions
representing workers. The two Unions were the Port Khal asis
Uni on and the Dock Wrkers Union

Both the Unions filed statenents of claimon behalf of
their workmen. They referred to the demands nade by them
for paynment. of bonus and the rejection thereof by the Board
and the Stevedores Association. They referred to certain
agreenments having beenreached in respect of bonus between
the workmen and the respective Stevedores Associations, in
Cal cutta, Cochin, Mdras and Bonbay. They clained that the
wor k done by the workmen at Vi sakhapatnam Port was exactly
simlar to the type of work done by the Stevedores worknen
at Bombay, Cal cutta, Cochin-and Madras and that therefore
their claimfor bonus was justified.  They further referred
to the fact that the Board and the Stevedores Association
were all governed by the Dock W rkers (Regulation of
Enpl oyment) Act 1948 (Act | X of 1948) (hereinafter referred
to as the Act) and t he Vi zagapat am Dock Workers (Regul ation
of Enpl oynent) Schene, 1959 (hereinafter referred to as the
Scheme), framed thereunder. The said Schene is sinilar to
the Scheme obtaining in the areas where a settlenment had
been entered into regarding bonus and the relationship
bet ween the Stevedores and the Dock Labour Board was al so
the sanme in all ports. The Unions clained bonus at 14 paise
per ton for 196465, 15 paise per ton for 1965-66 and 16
pai se per ton for 1966-67.

The Vi sakhapat nam St evedores Associ ation and its nenber
Stevedores filed statements contesting the claim of the
wor kmen. After referring to sone of the provisions of the
Act and the Schene, the Association urged that the Dock
Wor kers wer e the worknen of the Board as all t he
ingredients of master and servant existed as between the
Board and the Dock Wirkers. The Association - further urged
that the Dock Labour workers were not the enployees of the
St evedores and, as such no claimfor bonus could be made as
against the Stevedores Association or its nmenbers. the
Association further pleaded that it. was an unnecessary
party of the Reference and the workmen had no claim as
against it in view of the fact that the Association or its
menbers were not the enployers of the dock workers. They
al so contested the claimof the workmen on nerits.

The Board, represented by its Chairnan, filed a witten
statenent contesting the claimof the Stevedores that they
were not the enployers of the dock workers. The  Board
clainmed that it was a statutory body constituted under the
Act and governed by the
306
statutory Schenme in the di scharge of its statutory
functions. According to it none of t,he functions di scharged
by it under the Act or the Schene could be characterised as
"carrying on of an industry’ so as to attract the provisions
of the Industrial D sputes Act. On the other hand, the
Board urged that it was the Stevedores and their Associ ation
that carried on the stevedoring industry during the vyears
for which a claimfor bonus was nade by the worknmen and
therefore, if at all, the liability for paynent of bonus
shoul d be that of the Stevedores and their Association. It
further wurged that the claim having been nmade by the
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wor knmen agai nst the Stevedores, the latter should not be
allowed to convert. the said claiminto one against the

Boar d. The Board also further pleaded that it was not a
necessary or proper party to the dispute. It filed an
addi ti onal witten statenment pointing out t hat t he

Vi sakhapat nam Stevedores Associ ati on had been appointed by
the Central Governnent as the Administrative Body for the
purpose of carrying on the day-to-day administration of the
Schene and that the said Adnministrative Body is deenmed to
act as an agent for the enployers, as would be evident from
the Schenme. After referring to the functions of the
Admi ni strative Body under the Schene, the Board clai med that
it had no further part to play in the proceedi ngs before the
Tri bunal

The Industrial Tribunal, after referring to the nature
of the duties perforned by the Board as well as the
Set vedor es Associati on and its menber s and their
rel ationship wth the Dock Labour Boards, held that it s
the Board that is the enpl oyer of the dock workers and that
the Board is liable for neeting the claimfor bonus. The
Tri bunal has proceeded on the basis that the bonus claim by
the workmen is 'tonnage bonus’ because while 1oading or
unl oadi ng cargo any particular gang or gangs of worknen may
not be working continuously for a given period for a
particul ar Stevedore and therefore the bonus that has to be
paid to the dock workers nmust be on the basis of the tonnage
handl ed by them The Tribunal then considered the rate at
which bonus it to be awarded for the three years.
Utimately it has held that the demand for bonus by the
wor kmen for the three years in question is justified and it
has to be paid by the Board at the rate of 13 paise per ton
for the year 1964-65, at 14 paise per ton for the year 1965-
66 and at 15 paise per ton for the year 1966-67.

The | earned Attorney GCeneral, on behal f of t he
appel l ant, raised two contentions: (i) That the Tribunal has
acted illegally and without jurisdiction in making the Board

liable for paynent of bonus when the claimof the worknen
for such paynent was agai nst the Stevedores Association and
its menbers and; (ii) having due regard to the provisions of
the Act and the Schene and the
307

functions discharged by the Board, the Tribunal should -have
held that there is no enpl oyer-enpl oyee rel ati onshi p between
the Board and the Dock Labour workmen and, as such the Board
could not be nmade liable for the claim

Regarding the first contention, the Ilearned -Attorney
CGeneral invited our attention to the nature of “the claim
made by the two Unions as well as the discussion contained
in respect of such claimin the award. The Attorney Genera
also referred us to the plea taken by the Board in its
witten statenent that a claimexclusively made by the dock
workers as agai nst the Stevedores should not be allowed by
the Stevedores to be converted into a claimmde as agai nst
the Board and that no award could be passed against the
Board contrary to the claimof the worknen thensel ves.

M. K  Srinivasamurthy, |earned counsel appearing for
the Stevedores Association, urged that the claim by the
Unions was for paynent of bonus against the Board and
therefore the Board has been properly made liable.
Alternatively, the counsel wurged that the claim by the
Unions was for paynent of bonus and the Tribunal was
perfectly justified in considering which party was liable to
meet this claim It was in considering such a claim that
the Tribunal had held the Board to be |iable.

Having due regard to the nature of the claim and the
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basis on which the Tribunal itself has proceeded, we are
satisfied that the claimfor bonus has been nmade by the
Unions specifically against the Stevedores Association and
its nenbers and, as such, the Tribunal was not justified in
maki ng the Board liable.

In the statement of claimfiled by the Port Khalasis
Union, mparagraph 2 it is stated that since the Stevedores
are the registered enployers of the Dock Labour Board, the
bonus shoul d be settled by the Stevedores Association only.
In paragraph 14 the Union has stated that the plea of the
St evedores at Vi sakhapatnamthat they are not concerned with
the demand for bonus since the workers are registered
with the Dock Labour Board is wong, baseless and ained at
conf usi ng the issue. After referring to the agreenents
arrived at between the Stevedores worknmen and the Stevedores
at Bonbay, Calcutta, Cochin and Madras, the Union has stated
in paragraph 15 that the Stevedores at Vi sakhapatnam Port
are in no way different and they cannot disclaim their
responsi bi'lities for paynment of bonus to the worknen.

Simlarly, the Dock Wrkers Unioninits st atenment,
has referred to the fact that it has been agitating for nany
years for the introduction of paynment of bonus as obtaining
in Mdras, Bonbay, ~Calcutta and Cochin. The Union has
further stated that the Ste-
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vedores of Visakhapatnam are the enployers registered in the
Dock Labour Board as the real enployers. It has further

stated that the Stevedore conpanies are private enployers
who work for a consideration and-derive |arge profits out of
the enpl oyment and t he operations of the Stevedore workers.
The Stevedores have been resisting the claimof the worknen
for paynment of bonus and have been postponing consideration
of the claim The Union has further stated that paynment of
bonus can be nmade by the Board on behal f of the Stevedores
and the Stevedoring business  is very [ucrative and
profitable. The Union further prayed the Tribunal to summon
the accounts of the Stevedores as the claimof the ' worknen
regardi ng the financial position of the Stevedores wl| be
fully found established.

The Stevedores Association no doubt has stated that the
Dock workers are the workmen of the Board as all the
i ngredi ents of master and servant exist as between the Board
and the dock workers. The Board has categorically stated in
its witten statenent that the dock workers’ claim against
the Stevedores should not be allowed to be converted by the
Stevedores into a claimagainst the Board. < The Board has
further specifically pleaded that no award coul d be passed
against it contrary to the claimmde by the dock workers
t hensel ves.

The various avernents contained in the statenments
referred to above wll clearly showthat the claim for
paynment of bonus by the dock workers was essentially and in
the main directed against the Stevedores Association and its

menbers. O herwise a reference by the Union to the
prosperity and | ucrative business conducted by t he
Stevedores and the large profits nad.e by themw |t have no
rel evancy at all. No doubt here and there are certain

avernents regarding the Board, but so far as we could see,
no specific claimfor payment of bonus as against the Board
has been made. On the other hand the claim is that the
Board 'on behal f of the Stevedores in Visakhapatnam can pay
the bonus clainmed by the Unions. The statenment filed by the
St evedores Association also nmkes it «clear that t hey
understood the claimby the worknen as directed agai nst them
because it nmmkes various avernents to establish that the
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wor kmen have no claimas against them as the Stevedores
Association or its nenbers are not the enployers of the
wor knen. The Board has specifically stated that a claim
made agai nst the Stevedores should not be converted into a
claim nade against the Board and no award can be passed
contrary to the claimi of the workmen thenselves. That the
Tribunal al so understood that the claimof the workmen was
agai nst the Stevedores Association and its nenbers is also
evident fromthe state-
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ment in para 4 of the award wherein’ the Tribunal observes
as follows:

"The claimants claimbonus for the three
years nentioned in the issue, and they claim
that it ~should be paid by the Stevedores.
They claimthat it should be paid on the sane
basis as “adopted at the other ports viz.,
Cal cutta, Bonbay, Madras and Cochin.™"

That the claimfor bonus in the four areas referred to above

was bei ng met by the respective St evedor es
Associ ations--though on the basis of ,agreement--is not in
di sput e. The observation extracted earlier shows that the

Tri bunal has al so proceeded on the basis that the claim by
the worknen has to be adjudicated upon on the basis that. it

is the liability of the Stevedores. But, unfortunately, in
the latter part of the award the Tribunal has m xed up the
di scussion regarding the Iliability of the Board or the

St evedores Association and has ultimately held that the
Board is liable for payment of bonus. No doubt. the basis
for this conclusion is that the Board is the enpl oyer of the
dock workers. The correctness of the view about the Board

bei ng the enpl oyer of the dock workers will be considered by
us when we deal with the second contention of the' | earned
Attorney General. To conclude on the first aspect the

| earned Attorney Ceneral is well-rounded in his contention
that in view of the pleadings and the nature of the claim
made by the workmen the award naking the Board I|iable for
paynment of 6onus is not correct.

Normal Iy, our decision accepting the first contention of
the learned Attorney Ceneral is enough to dispose of the

appeal. But, as the Tribunal has adjudicated  upon the
contention of the Board that. it is not the enployer of the
dock workers and held against it, we shall proceed to

consi der the second contention of the |earned Attorney
Gener al

In order to appreciate the relationship between the
Board, the dock workers and the Stevedores Association, it
is necessary to refer to certain provisions of the Act. and
the Schene. But before we do so, we can broadly set out how
the work of |oading and unloading of ships in the port of
Vi sakhapatnam is being done.. The Board maintains- a Dock
Labour pool. The shipping conpanies have their agents at
Vi sakhapamam  The Stevedores enter into contracts with the
shi p-owners for the |oading and unloading of cargo. The
contracts contain clauses regarding the rate per ton  of
cargo payable to the Stevedores who handle the |oading or
the wunloading of cargo. The shipping agents inform the
St evedores about the ship that is due to arrive as also the
nature and’ quantity of the cargo to be | oaded or unl oaded.
The Stevedores informthe Board about the quantity of cargo
to be | oaded or
L2SupCl/ 70--8
310
unl oaded and place an indent stating the approximte | abour
force that may be required for the said purpose. The Board
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supplies the |abour force as asked for. Along wth the
| abour force the Board deputes two supervisors who are
cal l ed the | oading nazdoors and the tindal. The Stevedores
enploy one Foreman for the entire operation of either
| oadi ng or unloading. The duty of the Foreman appears to be
to see that the cargo is not damaged and that it is properly
handled by the |abour force supplied by the Board. The
Stevedores have to carry on the work with the | abour force
supplied by the Board and they cannot engage outside | abour
for the work. The Stevedores pay to the Board for the
services of the workers supplied by it. Over and above the
wages due to the |abourers and paid to the Board the
St evedores have al so to pay 105% of the actual wages to the
Board known as 'General & Welfare Levy'. The Board utilises
this additional anmobunt - for naking certain paynents to the
wor kers. The Stevedores cannot take any disciplinary action
agai nst the worknen but, on the other hand, they have to
conplain ‘to the Board. The Board takes the necessary
di sciplinary action against the workers concerned. It fixes
the rates of wages to be paid by the Stevedores and collects
the same fromthemand pays to the workers. A particular
, gang of worknen may work for one Stevedore on a particul ar
day and on the next day they may work for another Stevedore.
In fact it may even happen that one gang of worknmen work for
di fferent Stevedores in the course of the sanme day.

We shall now refer to the salient features of the Act
and the Schene. ' The object of the Act'is to provide for

regul ating the enploynent of dock~ workers. Section 2
defines inter alia the expressions 'Board , ’'Dock worker’,
"enpl oyer’ and ' schene. The expression 'Dock worker’ in

brief neans a person enployed or to be enployed in, or in
the wvicinity of, any port on work in connect.ion wth the
various matters referred to in the definition. 'Enployer’ in
relation to a dock worker, means the person by whomhe is
enpl oyed or to be enpl oyed as aforesaid. ’'Schene’ has been
defined to nean a schene made under the Act. Section ' 3
provides for the schene being nade for the registration of
dock workers and enployers with a viewto ensuring greater
regularity of enploynent and for regulating the  enploynent
of dock workers, whether registered or not, in a port. A
perusal of clauses (a) to (k) of sub-s. (2) of s.© 3 shows
that the schene may take provision for various matters which
include regulating the recruitnment and entry into the schene
of dock workers, the registration of dock workers -and

enpl oyers, the enploynent of dock workers-as well as the
terns and conditions of enployment, including rates of
remuneration etc. The schene may also provide for the
manner in which, and the persons by whom the cost of
operating the schene is to be derrayed as well as for
constituting the autho-
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rity to be responsible for the administration of the schemne.
Section 5 provides for the Central Government or the State
CGovernment, as the case may be, when nmaking a scheneg,
constituting an Advisory Conmttee to advise upon such
matters arising out of the adm nistration of the Act or any
schene rmade under it as well as regarding its conposition

The Advisory Committee shall include an equal nunber of
menbers representing the Government, the dock workers and
the enployers of dock workers and shipping conpanies.
Section 5A provides for the establishnent of a Dock Labour
Board by the Governnent for a port or group of ports, as
well as its conposition. Under s. 5B the Board is nade
responsible for admnistering the scheme for the port or
group of ports for which it has been established and also
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the Board is to exercise such powers and perform such
functions as may be conferred on it by the schene.

The Central CGovernnent has flaned a scheme under sub-s.
(1) of s. 4 of the Act for the Port of Vizagapatnam d ause
2 states that the objects of the Schene are to ensure
greater regularity of enploynment for dock workers and to
secure that an adequate nunber of dock workers is available

for the efficient performance of dock work. The Schene
applies to the registered dock workers and registered
enpl oyers. Clause 3 definies the various expressions.

"Daily worker’ neans a registered dock worker who is not a
nmonthly worker. Mnthly worker’ neans a registered dock
wor ker who is engaged by a registered enployer or a group of
such enployers on a nonthly basis under a contract which
requirs for its termnation.at least 1 nonth’s not.ice on

either side. ’'Dock enployer’ neans a person by whoma dock
wor ker is enployedor is'to be enployed and al so includes a
group of dock” enployers formed under cl. 14(1) (d).

"Regi stered dock worker’s neans a dock worker whose nane is
for the tinme being entered in the enployers’ register.
"Reserve —pool’ means a pool of registered dock workers who
are avail able for work and who are not for the time being in
the enploynent of a registered enployer or a group of dock
enployers as nonthly workers. Cause 5 provides for the
Central Government /appoi nting an Adm nistrative Body for the
purpose of carrying on the day-to-day admnistration of
the Scheme. There is no controversy that. the Vizagapatam
St evedores’ Association, in this case, has been appointed as
the Admi nistrative Body.

Under <cl. 7 dealing with the various functions of the
Board, the latter is authorised to take various neasures for

furthering the objects of the Schene. The neasur es
contenpl ated wunder subcls. (a) to. (i) of cl. 7(1)  include
ensuring the adequate supply and the full and proper

utilisation of the dock | abour, regulating the recruitmeant
and entry into and the discharge fromthe Schene,
312

of dock workers, the allocation of registered dock
workers in the reserve pool to. registered  enployers,
mai ntai ning the enployers’ registers and dock register of
dock workers, the levying and recovering from registered
enpl oyers, contributions in respect of the expenses of the
Schene, admnistering the Dock Wirkers Wlfare Fund and
recovering fromregi stered enployers contribution for such
fund, admnistering a Provident Fund 'and a Gatuity  Fund
for registered dock workers in the reserve pool. The
various functions enumerated show that the Board s primary
responsibility is the adm nistration of the Schene and to,
see that the work in the dock is properly done and the
| abour enpl oyed ,for such purpose is not exploited. Anong
the responsibilities and duties enunerated in el. 8 are the
fixing of the nunber of dock workers to. be registered under
vari ous cat egori es, considering registration of new
enpl oyers, determ nation of the wages, allowance and other
conditions of service and fixing the rate of contribution to
be made by registered enployers to the Dock Wor ker s
Vel fare Fund. Under el. 9 (1 )(k), the Chairman of the
Board is given power to take disciplinary action against
regi stered dock workers and enpl oyers in accordance with the
provi sions of the Scheme. Under cl. 11, the Administrative
Body has been nmde responsible for the adm nistration of the
Schene and in particular of the various matters nentioned
in sub-cls. (a) to (k). Sub-cl. (e) thereof provides for
the Administrative Body allocating regi stered dock workers
in the reserve pool who are available for work to registered
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enpl oyers and for this purpose, under cl. (i) thereof the
Admi nistrative Body is deened to act as an agent for the
enpl oyer. Sub-cls. (i) and (ii) of cl. (f) cast the duty on
the Adnministrative Body of collecting the |evy, contribution
to the Dock Workers Welfare Fund or any other contribution
from the enployers as may be prescribed under the Schene,
'as wel | as the collection of the regi stered dock
wor kers’ contribution to the Provident Fund, |Insurance Fund
or any other fund which may be constituted under the Schene.
Sub-cl. (iii) makes the Administrative Body responsible for
paynment as agent of the registered enployer to each daily
wor ker of all earnings properly due to the dock worker from

the enployer and the paynent to such workers of all nonies
payabl e by the Board to those workers in accordance with the
Schenme. Two points energe from cl. 11 (viz.) when

allocating registered dock workers in the reserve pool for
work to registered enployers, the Administrative Body is
deened to act-as agent for the enployer; and the paynent to
each daily worker of all earnings properly due to him from
the enployer is nade by the Adm nistrative Body as , agent of
the registered enployer.

Clause 14 deals with the maintenance of Enployers.
Regi ster and the Wrkers’ Registers. Cause 18 deals wth
promoti on and
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transfer of workers. Sub-cl. (3) thereof deals wth the
transfer of a nonthly worker to the reserve pool at the
request of the enployer or the worker, ’'but such transfer is
made subject to the fulfilment of any contract. subsisting
between the nonthly worker —and his enployer. Sub- cl
(4)provides for considering the request for transfer to a
reserve pool by a nonthly worker whose services have been
terminated by his enployer for an act of ~indiscipline or
m sconduct .

Clauses 30, 31 ’'and 33 deal wth the payment of
guaranteed m ni mum wages. to a worker in the reserve poo
register, paynment of at t endat nce al | owance and
di sappoi ntnment noney to such worker, respectively. Cl ause
36 deals with the obligations of registered dock workers and
cl. (2) thereof states that a registered worker “in the
reserve pool who is available for work  shall be deemed to
be in the enploynent of the Board. W have already seen
that wunder el. 11 (e), when allocating registered dock
wor ker s in the reserve pool for work to regi stered
enpl oyers, the Administrative Body shall be deened to act as
"an agent for the enployer. Under sub-el. (5) of el. 36 a
regi stered dock worker when allocated for enployment under a
registered enployer is bound to carry out his duties in
accordance with the directions of such registered
enpl oyer or his authorised representative or supervisor 'and
the rules of the port or place where he is. working. dause
37 enunerates the obligations of registered enployers.. They
are prohibited fromenploying a worker other than a' dock
wor ker who has been allocated to himby the Adm nistrative
Body wunder el. Il(e). The registered enployers are also
bound to pay the Adnministrative Body the |evy under cl
51(1) as well as the gross wages due to a daily worker.
They are also bound to nake contributions to the Dock
Workers Wl fare Fund under el. 53.

Cl ause 38 deals wth restriction on enpl oynent .
Regi st ered enpl oyers are prohibited from engagi ng workers on
dock work unless they are regi stered dock workers. It also
prohi bits persons other than registered enployers enploying
any worker on dock work. Under cl. 40 it is provided that
it shall be an inplied condition of contract between a
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regi stered worker (whether 1in the reserve pool or on the
nont hl y register) and 'a registered enployer that the
rates o,f wages, 'allowances and overtine, hours of work

shall be such as may be prescribed by the Board for each
category of workers and the fixation of wage periods etc.,
shall be in "accordance with the provisions of the Paynent

of Wages Act, 1936. Clause 44 deals wth disciplinary
procedure to be followed in taking action against a
regi stered enpl oyer and a registered dock worker. C ause 46
deals with term nation of enploynment. C ause 51 provides for
the cos.t of operating the Scheme being defrayed by paynents
made by regi stered enployers to the Board.
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It provides ,for the registered enpl oyer paying to the BGard
such amount by way of levy in respect of the Reserve Poo

Wor ker s when payi ng the gross amunt of wages due from them
under cl. 37(5)(i)« O auses 52 and 53 provide for Provident
Fund and Gatuity and Dock Wor ker s Vel fare Fund
respectively.

We have rather elaborately gone into the vari ous
matters dealt with under the Act and the Scheme as that will
give a true picture of thenature of the functions and
duties that the Board discharges in respect of the work
carried on in the port. Fromthe various provisions of the
Act 'and the Scheme referred to above, it is evident that
the Board is a statutory body charged with the duty of
adnmi ni stering the Schene, the object of which is to ensure
greater regularity ‘of enploynent for dock workers and to
secure that an adequate nunber of dock workers are avail able
for the efficient performance of dock work.  The Board is
an 'autononous body, conpetent to determne and prescribe
the wages, allowances and other conditions of service of the
Dock workers. The purport of the Schenme is that the entire
body of workers should be under the control and supervision
of the BOard. The registered enployers are allocated nmonthly
workers by the Adm nistrative Body and the Admnistrative
Body supplies whenever necessary, the | abour force to the
Stevedores from the Reserve Pool. The worknmen’ who are
allotted to the registered enployers "are to do the work
under the control and supervision of the regi stered
enpl oyers and to act under their directions. The
regi stered enployers pay the wages due to the workers to
the Adm nistrative Body and the latter, in turn, as agent of
the registered enployers, pay themover to the concerned
wor knen.

Al  these circunstances, in our opinion, prim facie
establish that the Board cannot be considered to be the
enpl oyer of the Dock Labour worknen. |In fact the wvarious
provisions referred to in the. Schene, clearly show that the
regi stered enpl oyer to whomthe | abour force is allotted by
the Board is the enpl oyer whose work of | oading or “unl oadi ng
of ships is done by the dock workers allotted to them

M. Sri ni vasanurt hy, | ear ned counsel f or t he
respondents, referred us to certain circunstances to support
his contention that the relationship. of enployer-enployee
exi sts between the Board and the dock workers. Some  of
those circunstances are recruitnment and registration of the
dock | abour force, fixation of wages and dearness all owance,
paynment of workmen’s conpensation, taking of disciplinary
action and prohibition agai nst enpl oyment of worknen who are
not registered with the Board. These circunstances, in our
opi nion, do not establish a relationship of enployer and
enpl oyee between the Board and t he dock | abour
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The functions referred to above are discharged by t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 14

Board under the Schene, the object of which, as nmentioned
earlier, 1is to ensure greater regularity of enploynent for
dock workers and to secure that an adequate number of dock
workers is available for the efficient performance of dock

work. It is with this purpose in view that the Schene has
provided for various matters and considerable duties and
responsibilities are cast on the Board in this regard. But

we have al so 'already pointed out that under sub-cl. (5) of
cl. 36 a registered dock worker when allotted for enpl oynent
under a registered enployer, shall carry out his duties in
accordance with the directions of such registered enployer

and cl. 11 (e) also makes it clear that in the matter of
al l ocation of registered dock workers in the Reserve Pool to
regi stered enployers, the Adnmnistrative Body shall be
deenred to act as agent for the enployer. Though the
contributions for the Dock Wrkers' Wl fare Fund as well as

the wages and ot her earnings due to a worker are paid by the
regi stered enployer to the Board at the rates fixed by it,
the latter p.asses on the same to the dock worker concerned,
as agent ‘of ‘the registered enployer, under cl. 1 I(f)(iii).
Further, the definition of the expression 'dock wor ker’
and 'enpl oyer’ under s. 2(b) and (c) respectively of the Act
and the definition of ’'dock enployer’ and 'monthly worker’
in cls. 3(g) and (k) respectively of the Schene and the
obligation cast under s. 36(5) of the Schene on a registered
dock worker when allocated for enploynment under a registered
enployer to carry out his duties in-accordance with the
directions of the latter and the provisions contained in cl
37(5) of the Schene regarding paynent by 'a registered
enpl oyer to the Administrative Body of the gross wages due
to the dock worker and the inplied condition of " contract
between the registered dock worker ~and the registered
enpl oyer under «cl. 40, read along wth the provisions
regarding the functions of the Board, in our view, ' clearly
lead to the conclusion that the Board cannot be considered
to be the enployer of the dock workmen and there is no
rel ationship of master and servant between the two.

M. Srinivasanurthy, |earned counsel, referred'us to the
decision of this Court in Kirloskar Ol Enginesv. Hanmant
Laxman Bi bawe(1) in which, according to him an inference of
relationship of master ’'and servant was not drawn, though
for all practical purposes a person was working under ~the
directions of another. The question that ar ose f or
consideration in that case was whether a watchnman deputed to
work by the Police Departnment under a private individual on
the basis of a Schene could be considered to be the enpl oyee
of the latter, after considering the salient features of the
schene framed by the Police Departnment and after
(1) [1963] 3. S.C R 514.
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observing that a decision on the question as  to the
rel ati onship of enployer-enployee has to be determined in
the light of relevant facts 'and circunmstances and that it
woul d not be expedient to lay down any particular test as
decisive in the matter, this Court held that a rel ationship.
of master and servant, between the watchman and the private
enpl oyer, did not exist, notwithstanding the fact that the
private enpl oyer was enitled to i ssue orders to the watchnan
deputed to work under him The schenme dealt with in this
decision was entirely different fromthe Schenme before us.

The | earned counsel then referred us to a decision of a
Single Judge of the Kerala Hi gh Court in C.V.A Hydross &
Son v. Joseph Sanjon(1). That decision had to consider the
guestion regardi ng paynent of retrenchnent conpensation to
certain workmen who had registered ’'thensel ves as workmnen
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under the Dock Labour Board. They had filed a clai magainst
the permanent Stevedores under whom they were working
originally. The |earned Judge, after a consideration of the
Scheme framed for the Cochin Port, which is substantially
simlar to the one before us, held that the Board was the
enpl oyer of the worknen. W are not inclined to agree wth
thi s deci si on.

W nmy also refer to the decision of the Calcutta High
Court in AC. Roy & Co. Ltd. v. Taslim2). There no. doubt
the question arose in respect of a claimunder the Wrknen's
Conpensation Act, 1923. The |learned Chief Justice, after a
brief analysis of the Act and the Scheme framed for the
Calcutta Port, held that when the Admi nistrative Body of the
Board allocated a worker in the Reserve Pool to the
regi stered enployer, then for the tinme being and for the
purpose of the work concerned, that worker beconmes an
enpl oyee under the registered enployer; and in t hat
decision ‘the Court ~canme to the conclusion that the
particul ar worker concerned was at the material tinme under
the enploy of the Stevedore. ~Wen that is the position with
regard to a workman in the Reserve Pool, it stands to.
reason that the nmonthly worker who is engaged by a
regi stered enployer under a contract on a nonthly basis is
an enpl oyee of such regi stered enpl oyer,

The matter can /al so be considered fromanother point of
view, viz., can it be stated that the Board is carrying on

an industry,, so as to attract the provisions of the
Industrial Disputes Act ? W have already referred to the
various. circumstances which wi'll show that there is no

enpl oyment as such of the dock worker by the Board. As
observed by this Court in-~ G vnkhana C ub  Union V.
Managenment ( 3 ).

(1) [1967] 1 L.L.J. 509. (2) 71 C.WN. 531.
(31 1968] 1 S.C.R 742.752.
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"What matters is not the nexus between the
enpl oyee and the product of the enployer’s
efforts but the nature of the enployer’s
occupation. If his work can not be described
as an industry his workmen are not industria
wor kmen and the disputes ari sing bet ween

them are not industrial di sput es. The
cardinal test is thus to find out  whether
there is an industry according to t he
denotation of the word in the first part: The
second part wll then show what wll be
i ncluded fromthe angle of enployees."

Dealing with the definition of ’industry’, this Court

further observed:
"The definition of 'industry is in two

parts. its first part it neans any “business,
trade, undertaking, nmanufacture or calling of
enpl oyers. This part of the definition

det er m nes an industry by ref erence to
occupation of enployers in respect of certain
activities. These activities are specified by
five wor ds and they determine what an
industry is and what the cognate expression
"industrial’ is intended to convey. This is
the denotation of the termor what the word
denotes. We shall presently discuss what the
wor ds " busi ness, trade, undert aki ng,
manuf acture or calling conprehend. The second
part views the matter from the angle of
enpl oyees and i s designed to include something
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nore in what the termprinarily denotes. By
the second part of the definition any calling,
service, enploynent, handicraft or industria
occupation or avocation of workmen is included
in the concept of industry. This part gives
the extended connotation. |If the activity can
be described as an industry with reference to
the occupation of the enployers, the anbit of
the industry, under the force of the second
part, takes in the different kinds of activity
of the enpl oyees nentioned in the second part.
But the second part standing alone cannot

defi ne "industry’. An industry is not to be
found in every case of enploynent or service."
Dealing with the expression industri’al dispute’ in the

Industrial Disputes Act, this Court further proceeds to
state, in the above decision, at p. 757:

" the words are ’industrial dispute’
and not 'trade dispute’. Trade is only one
aspect of industrial activity; business and
manuf acture are two others. The word also is
not industry in the ’'abstract which neans
diligence or assiduity in any task or effort
but a branch
318
of productive | abour . Thi s requires
cooperation in sonme form between enpl oyers and
wor kmen and the result i's directly the product
of this association but not necessarily
conmer ci.al. "
and wound up the discussion, at p. 758, thus:

"Industry is the nexus between enployers
"and enployees and itis this nexus. which
brings two di stinct bodies together to produce
aresult.”

Applying the above principles to the case on hand, in
our opinion it is clear that it cannot be stated that the
Board, ,functioning under the Act and the Schene, carries on
any industry so as 10 attract . the provisions of the
Industrial Disputes Act. As a claimfor any type of bonus
can be net only fromthe actual enployer in respect of any
industry and as we have held that the Board is neither the
enpl oyer nor carries on any industry, it follows that the
I ndustrial Tribunal was wong in directing the Board to pay
bonus for the years in question. 1In this viewthe order of
the Industrial Tribunal, dated May 24, 1968 has to  be set
asi de. But, as the claimof the worknen against the
St evedores Association and its nmenbers who ’'are parties to
the Reference has to be considered and adj udi cated by the
Industrial Tribunal, 1.D. No. 10 of 1967 has to be remanded
to the Industrial Tribunal concerned for disposal “according
to law. The Tribunal will be at liberty to call upon the
parties concerned to file supplenentary statements and
perm t them to adduce further evi dence, or al and
docunentary, which nay be considered necessary; but it is
nade clear that the Dock Labour Board, the appellant, wll
be conpl etely out of the picture in t he rein and
pr oceedi ngs.

In the result, the order of the I ndustrial Tribunal
Andhra Pradesh, Hyderabad, dated May 24, 1968 is set aside,
and this appeal allowed. 1.D. No. 10 is remanded to the

said Tribunal to be dealt with 'and disposed of, according
to law and the directions contained in this judgment.
Parties will bear their own costs of this appeal.

Y. P. Appeal al | owed.
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