http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

PETI TI ONER
STATE OF ANDHRA PRADESH

Vs.

RESPONDENT:
GUNDUGCLA VENKATA SURYANARAYANA GARU

DATE OF JUDGVENT:
12/ 09/ 1963

BENCH
SHAH, J.C.
BENCH
SHAH, J.C.
SARKAR, A K
DAYAL, RAGHUBAR
Cl TATI ON
1965 AIR 11 1964 SCR (4) 945
Cl TATOR | NFO -
F 1969 SC1256  (7)
ACT:
Cvil Procedure Code, S. 80, O 1. r. 8.-Notice under 80,
Cvil Procedure Code by two persons but suit filed by one-

Validity of suit-Representative suit-Requirenments of-Meaning
of ’'Estate’ -Madras Estates Land Act, 1908, 'S. 3(2)(d)-
Madr as Estates Rent Reduction Act, 1947.

HEADNOTE

The CGovernnent of Madras applied the provisions of the
Madr as Estates Rent Reduction Act, 1947 to the lands in the
vill age Mallinadhapuramon the ground that the grant was of
the whole village and hence an estate within the nmeaning of
S. 3(2)(d) of the Madras Estates  Land Act, 1908. The
respondent and anot her person served a notice-under S. 80 of
the Code of Civil Procedure upon the Governnment of the State
of Madras in which they challenged the -above nentioned
notification and asked the Government not to act upon it.
Qut of the two persons who gave the notice, the respondent
alone filed the suit. The trial court- held that the
original grant was not of the entire village and was not so
confirmed or recogni sed by the Government of the Province of
Madras and therefore as it was not on "estate™ within the
nmeaning of S. 3(2)(d) of the Madras Estates Land Act/ the
Madras Rent Reduction Act., 1947 did not apply to it. But
the suit was disnissed on the ground that although two
persons had given the notice under S. 80 of the Code of
Cvil Procedure, only one person had filed the suit. The
High Court agreed with the trial court that the grant —was
not of an entire village but it also held that the notice
was not defective and the suit was maintainable as it was a
representative suit and the perm ssion of the
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court underOrder 1, r. 8 had been obtained in this case.

The High Courtgranted the respondent the relief prayed for
by him Agai nst theorder of the Hi gh Court, the appellant
appealed to this Court.

HELD, (i) The suit was not liable to be disnissed. There

was in thecircunstances of the case no illegality even
though notice was given by two persons and the suit was
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filed by only on-,. The right to institute a representative
suit can be exercised by one or nore persons having an
interest which is conmon with others and thatcan be
exercised with the permission of the court. If the court
grants pern ssion to one per son to institute a
representative suitand if the person had served the notice
under S. 80, the circunstances that an other person had
joined himin serving the notice but did not join himin the
suit, is not a sufficient ground for regarding the suit as
def ecti ve.

(ii)The perm ssion of the court has to be obtained for in-
stituting a representative suit and not for serving the
noti ce. The Code of Civil Procedure contains no nachinery
for granting permission to a party seeking to serve a notice
upon the Governnent or a public servant.

(iii) The lands indispute did not constitute an estate
within the neaning of S.3(2)(d) of the Madras Estates Land
Act, 1908, and therefore the Madras Rent Reduction Act, 1947
did not apply to them Vellavan Chettiar and others v. The
Government ~of the Province of Madras and another, L. R 74
. A 223 and Governnment of the Province of Bombay V.
Pestonji Ardeshir Wadia and others, L. R 76 1. A 85.

JUDGVENT:

CIVIL APPELLATE-  JURISDICTION : Civil Appeal No. 483 of
1961.

Appeal fromthe judgnent and decree dated April 1, 1959 of
the Andhra Pradesh H gh Court in Appeal Suit No. 583 of
1954,

K. Bhi mashankaram B. R G K. Achar and R _N. Sachthey,  for
the appel |l ant.

Septenber 12, 1963. The judgnment of the court was delivered
by

SHAH J. - Two questions fall to be determined in this appeal
(1)whether the suit instituted by the respondent G V.
Suryanarayana Garu agai nst the State of Madras was liable to
be dism ssed because of absence of identity between the
persons who served the notice under s. 80 Code of Cvi
Procedure, 1908 and the person who sued; and
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(2)whether the lands in dispute covered by title deed No.
279 Mal li nadhapuram constitute an "estate" wthin t he
meani ng of s. 3(2) (d) of the Madras Estates Land Act, 1908.
By order dated January 11, 1950 the CGovernnent of  Madras
applied the provisions of the Madras Estates Rent ~ Reduction
Act 30 of 1947 to the lands in the village Mallinadhapuram
on the footing that the grant was of the whole village, and
hence an estate within the neaning of s. 3 (2) (d) ~of the
Madras Estates Land Act, 1908, and thereby sought to prevent
the Inandars fromcollecting contractual or custonmary rent
fromthe tenants who held the | ands under the | nandars.

G V. Suryanarayana Guru and Prabha Yegneswara Sastri who
collectively hold 2 3/3 out of the 8 wvrittis constituting
the i namthereupon served a notice under s. 80 Code of GCivi
Procedure wupon the Governnent of the State of Madras. The
notice recited that the cause of action for the proposed
suit arose on the issue of the notification dated January
11, 1950 published in the Fort St. CGeorge Gazette on May 16,
1950 and on subsequent dates when the Governnment of WMadras
through its officers attenpted to interfere wth t he
collection of rent due fromtenants, and called upon the
Governnment of Madras to withdraw the notification and to
refrain from collecting at reduced rates rent from the
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tenants and cultivators in Mllinadhapuram or other-w se
interfering with the rights of ownership of the inandars in
Mal | i nadhapuram and informed the Governnent that in default
of conpliance wth the notice, a suit to establish the-
rights claimed would be filed against the State of Mdras.
The notice set out the names, description and place of
residence of the plaintiff and Prabha Yegneswara Sastri.
The Gover nnent of Madras failed to withdraw the
notification, and G V. Suryanarayana Garu al one instituted,
for hi nsel f and on behal f of al | | nandar s of
Mal | i nadhapuram  Suit No. 45 of 1953 in the Court of the
Sub-ordi nate Judge, Srikakul am against the State of Madras
for a declaration that "the agraharam of Thungathanpara
alias Mallinadhapuram covered by T. D. No. 279 is not an
estate wthin the neaning of Section 3(2)(d) of Madras
Estates Land Act, ~and the Notification No. 2970 of the
CGover nrent def endant publi shed at page 1399 of
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Fort St. George Gazette under Madras Estates Rent Reduction
Act XXX 'of 1947 -and subsequent proceedi ngs thereunder are
therefore void, illegal and ultra vires."

The State of Madras contended that the grant in favour of
the predecessors of the |Inandars was of the entire village
and of a naned vill'age whi ch had been enfranchi sed as such
under title deed 'No. 279 and on that account the village
constituted an estate as defined in s. 3(2)(d) of the Mdras
Estates Land Act and al so as definedin Madras Act XXX of
1947, and the plaintiff’'s claimwas not maintainable. It
was al so contended that the notice served by the plaintiff
under s. 80 Code of Civil Procedure was "riot valid and
proper in | aw'

The Trial Court held that the original grant in inamwas not
of the entire village, and was not so confirnmed or
recogni zed by the CGovernment of the Province of Madras and
therefore within the meaning of s. 3(2)(d) of the Madras
Estates Land Act it was not an "estate", and the Madras Rent
Reduction Act, 1947 had no application thereto, but the suit
was still liable to be disnissed because the notice served
by the plaintiff and Prabha Yegneswara Sastri was "invalid
and defective inasmuch as the suit" was filed by the
plaintiff al one.

| nappeal the Hi gh Court of Andhra Pradesh at Guntur (which
since the constitution of the State of Andhra was t he
proper Court to entertain the appeal) reversed the decree
passed by the Trial Court. The |learned judges agreed wth
the Trial Court that the grant was not of an entire village
or of a naned village, and that the representative suit

filed by the plaintiff for and on behalf of ill. the
I nandars, wth the permssion of the Court under 0. 1 r. 8
of Code of Cvil Procedure was not defective. The/ Hi gh

Court accordingly granted to the plaintiff the relief
claimed in the plaint.

The dispute in this appeal relates to an area of  |and
covered by T.D. No. 279. It is common ground that in Hzri
year 1143 the then Raja of Parlakinmdi Veera Pratapa
Rudr anarayana Deo granted for naintenance as a hereditary
inam certain lands to one Nagulakonda Shivarandas. In
course of tine the lands were as a result of partitions and
alienations divided into eight vrittis. The original grant
is not forthcomng. 1In 1860 when the
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Zam ndari was under the nmanagenent of the Court of Wards,
survey proceedings were instituted according to the "block
survey system' and the agraharam and the jeroyiti villages
in the Zami ndari were demarcated and neasured in bl ocks.
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The District Collector recommended to the Court of Wards
“that no claimto | and as yet uncleared and untitled should
be allowed until the grant clearly favoured the claim and
t hat the actual encrochments nade upto the date of
demarcation would fall within the cognizance of the Inam

Commi ssi oner ™. This reconmmendation of the Collector was
approved by the Court of Wards on Septenber 25, 1861. At
t he time of enfranchisenent of the nmin, t he | nam

Conmi ssi oner dealt with the cultivated area only and issued
title deeds to the Inandars excluding the jungle or. the
cultivable waste lying within demarcated |limts according to
the Bl ock Survey of 1860. The Court of Wards had on behal f
of the Zam ndar clained before the Inam Comm ssioner the
waste and banjar |ands not under cultivation as being the
exclusive and reserved areas of the Zami ndari. In the
i nvestigati ons made by the 1 nam Conmi ssioner the entire area
in the block survey of the inam|and was not enfranchised,
and certain banjar lands which were excl uded from
enfranchi sement were treated as Samasthanam jeroyiti and
ever since the Block Survey of 1860 the Sanmast hanam derived
agricultural —income fromthe excluded | ands. The Zam ndar
had got the banjar 1lands  separately demarcated. An
application by one Nagul akota Jaggiah to obtain a grant on
patta of 15 acres of banjar |land submitted to the Estate
Manager, and the jeroyoti patta dated February 13, 1864 for
a portion covered by block No. 23 |lend support to the
recognition of the right of the Zanmi ndar to the banjar |ands
in the village.
In Ext. A-1 the I'nam Fair Register it is recited in the
remar ks col um t hat
"It appears that there was fornerly a nokhasa in this estate
whi ch was known by the nane of Tungatanpara in the wvicinity
of the Agrahar. Under settlenment and is that of Chorlang
and Gatta, that as the nokhasa fell into decay half ' century
ago and as the above agraharanmdars conplained to the
Zam ndar Dugaraju that they are destitute of the
950
sources of irrigation he fornmed a tank, including the /|ands
of the nokhasa with head of it and ruled that 2/5 of the
wat er should run to the fields  of t he
Agraharandars of Chorlangi, 2/5 to Gatta and
1/5 to the agraharamin question. As
the tank was forned only half a century ago
or subsequent to the permanent settlenent, the
right to it vests with the Zami ndar and if any
of the lands formed to have been brought under
plough it will be liable to full assessnent.”
This indicates that the Zam ndar had constructed the  tank
and his title thereto was recognised. The Assistant /|nam
Conmi ssioner as recited inthe Inam Fair Register had
recormended by his letter dated Novenber 30, 1865,
confirmation of acres 149-59 cents only and not the entire
area of the village, and this was approved by the I nam Com
m ssioner by his final order. There is nothing in Ext. A1
to support the contention that the original grant was of  an
entire village, and the inference that it was a grant of a
part of the village is supported by the actings and dealings
of the Zami ndar with the waste and banjar |ands, and by the
recognition of his title to the tank, and the confirmation
of a part only of the entire area. This inference is
further supported by other docunentary evidence. Exhibit A-
3 which is the correspondence between 1864 and 1866 rel ating
to the banjar lands shows that in the enfranchisenent
proceedi ngs those | ands were separated and that a jeroyiti
patta was granted for the banjar lands by the Zam ndar
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Manager . Simlarly Exts. A-4 to A-8 -show that the [|nam
Conmi ssioner did not deal with the 'jungle |and and hill ocks
in his final order dated November 30, 1865 and that the sane
were claimed by the Zanmi ndar as belonging to him Exhi bi t
A-9 which is a note submitted by the Diwan of the Estate
recited that in Block No. 23 of Muallinadhapuram agraharam
the excluded banjar was not surveyed in the survey of 1860,
and that it was separately surveyed, and the banjar was then
included in the village Gulunuru. Exhibit A-/ which is the
bl ock survey list shows that the total extent of the village
was acres 325-92 cents and out of that area acres 110-00
were recorded as belonging to the Zam ndar as his banjar and
poranmboke |ands for which he had issued jeroyiti pattas.
Exhi bits A-13

951
to A-20 also show that the banjar |lands were granted on
jeroyiti pattas by the Parlakimdi estate and were not

regarded-as part of ~the inam The evidence therefore
clearly establishes that the grant was not of the entire
village andthe Trial Court and the Hi gh Court were, in our
judgrment, - right in declining to accept the case of the
State.

In the notice served onthe Governnent of Mdras the
plaintiff and Prabha Yegneswara Sastri clained title to 23
vrittis out of 8 vritti's constituting the inamlands in 4
Mal | i nadhapuram and set out in detail the  proceedings of
the Inam Conm ssioner. They then proceeded to subnit on
di verse grounds that what was confirmed by the Inam Title
Deed No. 279 was not an estate wi thin the meaning of s. 3
(2) (d) of the WMadras, Estates Land Act, and that in
appl yi ng the provisions of the Madras Estates Rent Reduction
Act the State Governnent acted illegally. The notice then
proceed to state that "this notice is therefore given to the
CGovernment to request themto refrain fromtaking any step
or proceedi ngs under the Rent Reduction Act, falling which
ny clients will be obliged to take legal proceedings in a
Cvil Court, on behalf of the lnandari to establish ‘their
rights and to restrain the Governnent fromtaking any action
under the Rent Reduction Act and interfere with nmy clients’
rights to collect the usual and customary rents lawfully
payabl e to | nandars, under customary contract, or - otherwse
interfere wth their right of ownership and possession of
the lands covered by the Inam Title Deed No. 279 of
Mal | i nadhapurant, and call ed upon the Governnent to wi thdraw
the notification published in the Gazette dated May 16, 1950
and to refrain fromattenpting to collect at reduced rates
the rent fromthe tenants and cultivators in Mllinadhapuram
and otherwise interfering with the rights of ownership of
the agraharamin Mllinadliapuram and threatened that in
default of conpliance a suit would be filed by the . inandars
in the Civil Court to establish "their rights and obtain
necessary reliefs against the State of Madras".

Section 80 of the Code of Civil Procedure, (in so far.as it
is material for this appeal) provides, that no suit against
the Governnent shall be instituted until the expiration  of
two nonths next after notice in witing has been delivered
to or left at the office of the appropriate autho-
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rity stating the cause of action, the name, description and
pl ace of residence of the plaintiff and the relief which he

cl ai ns. In the present case the notice addressed to the
CGovernment of the State of Madras by two naned persons
sought to raise a grievance on behalf of all the I|nandars

who were aggrieved by the issue of the notification under
the Madars Act XXX of 1947. That is clear fromthe recitals
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which we have set out verbatimearlier and fromthe relief
cl ause. The cause of action, the nane, description and
pl ace of residence of both the persons who gave the notice
and the relief clainmed, were also set out. The suit was
instituted more than two nonths after the date on which the
notice was served. But it was filed by one out of the two
persons who had served the notice, with the permssion of

the Court wunder 0. 1 r. 8 Code of Gvil Procedure, as a

representative suit for and on behalf of all the Inandars

who were aggrieved by the order

The object of the notice under s. 80 is to give to the

CGovernment or the public servant concerned an opportunity to

reconsider its or his legal position and if that course is

justified to nmake anends or settle the claimout of Court.

The section is inperative and nust undoubtedly be strictly

construed: failure to serve a notice conplying with the

requirenents of the statute will entail dismissal of the
suit. But the notice nust be reasonably construed. Every
veni al ‘error or defect cannot be permtted to be treated as

a peg to hima defence to defeat a just claim |In each case

in considering whether the inperative provisions of the

statute are conplied with, the Court nust face the foll ow ng
guestions :

(1) whether the nane, ~description and residence of the
plaintiff are given so as to enable the autho-
rities/ to identify the -‘person serving the
noti ce;

(2) whether the cause of action and the relief which the

plaintiff clainms are set out with sufficient particularity;

(3) whether the notice in witing has been delivered to or

left at the office of the appropriate authority nentioned in

the section; and

(4) whether the suit is instituted after the expiration of

two nonths next after notice has been served,
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and the plaint contains a statement that such a notice has

been so delivered or left.

In construing the notice the Court cannot ignore the object

of the Legislature-to give to the Governnent or the ‘public

servant concerned an opportunity to reconsider its ~or his
| egal position. [If on a reasonabl e readi ng-but not so as to
make undue assunptions-the plaintiff is shown to have given
the informati on which the statute requires himto give, any

i ncidental defects or errors nmay be ignored.

The notice in the present suit was served by the plaintiff

and Yegneswara Sastri. They raised a grievance about the

notification issued by the Governnent of Madras on May 16,

1950: it was not an individual grievance of the two persons

who served the notice but of all the I nandars or

agrahandars. The relief for which the suit was intended to
be filed was also not restricted to their personal. claim

The notice stated the cause of action arising in favour of

all the Inandars, and it is not disputed that the notice set

out the relief which would be claimble by all the |nandars
or on their behalf in default of conpliance with the
requisition. The plaintiff it is true alone filed the suit

but he was permitted to sue for and on behalf of all the
I nandars by an order of the Court under O 1 r. 8 Code of
Cvil Procedure. The requirements as to the cause of

action, the name, description and place of residence of the
plaintiff was therefore conplied with and the relief which
the plaintiff clainmed was duly set out in the notice. The
only departure fromthe notice was that two persons served a
notice under s. 80 inform ng the Governnent that proceedings
would be started, in default of conpliance wth t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

requisition, for violation of the rights of the Inandars,
and one person only out of the two instituted the suit.
That in our judgment is not a defect which brings the case
within the terns of s. 80. The right to institute a
representative action may be exercised by one or nore
persons having an interest which is conmon with the others
but it <can only be exercised with the pernmission of the
Court. If the Court grants pernission to one person to
institute such a representative action and if that person
had served the .notice under s. 80, the circunmstance that
anot her person had joined himin serving the notice but did
not effectuate that notice by joining in the quit, would not
in our judg-

61-2 S. C. Indial64
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ment be a sufficient ground for regarding the suit as
def ecti ve.

Counsel~ for the State of Andhra Pradesh said that a person
who seeks to-institute a suit in a representative capacity
nust establish that he had obtained sanction of the persons
interested on whose behalf the suit is proposed to be
instituted, and when it is to be instituted against the
Governnment or against a public officer, before serving the
noti ce he nust, beside obtaining the authority fromall the
persons so interested, set out in the notice the nanmes, des-
criptions, and places of residence of all the persons sought
to be represented by him But there is nothing ins. 80 of
the Code or O1 r. 8 Code of Civil Procedure which supports
this subm ssion, and there is inherent indicationin 0. 1r.
8 to the contrary. To enable aperson to file a suit in a
representative capacity for—and on behalf ~of - nunerous
persons where they have the sane interest, the only con-
dition is the permission of the Court: The provision which

requires that the Court shall in such a case give, 'at the
plaintiff’s expense, notice of the institution of the suit
to all persons having the sane interest, and the power

reserved to the Court to entertain an application from any
person on whose behalf or for whose benefit the suit is
instituted, indicate that no previous sanction or authority
of persons interested in the suit is required-to be obtained
before institution of the suit. Nor is there anything in_s.
80 that notice of a proposed suit in a representative
capacity may be served only after expressly obtaining the
authority of persons whom he seeks to represent. Section 80
requires that the name, description and place of residence
of the plaintiff nust be set out in the notice and  not of
persons whom he seeks to represent. A suit filed wth
perm ssion to sue for and on behalf of numerous persons
having the sane interest under 0. 1 r. 8 is still a /suit
filed by the person who is permitted to sue as the plain-
tiff: the persons represented by himdo not in virtue of the
perm ssion beconme plaintiffs in the suit. Such | ot her
persons would be bound by the decree in the suit, but  that
is because they are represented by the plaintiff, —not
because they are parties to the suit unless by express order
of the Court they are pernmitted to be inpl eaded.

In the present case G V. Suryanarayana Garu has
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served the notice under s. 80 Code of Civil Procedure and he
has also instituted the suit: the plaint conplies with the
requirenents of s. 80, and the fact that Yegneswara Sastri
had joined in serving the notice, but not in seeking
perm ssion of the Court, does not render the plaint and the
proceedings in suit defective. The principle of the two
deci sions of the Privy Council: Vellayan Chettiar and others
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v. The Governnent of the Province of Madras and another (1)
and Government of the Province of Bonbay v. Pestonji
Ardeshir Wadi a and others(2) on which reliance was pl aced by
counsel for the State has no bearing on the case before us.
Vel | ayan Chettiar’s case (1) was one in which notice was
given by one plaintiff stating the cause of action, his
nane, description and place of his residence and the relief
which he clainmed, and that the suit was instituted by him
and another. The Privy Council observed that

"The section according to its plain nmeaning, requires that
there should be identity of the person who issues the notice
with the person who brings the suit: see (Venkata Rangiah
Appa Rao v. Secretary of State |I.L.R 54 Mad. 416) and on

appeal , Al.R 1935 Mad. 389. To hol d
ot herwi se-would be to adnit an inplication or
exception for whi ch there is no

justification."
Two persons had it is clear sued for a declaration that
certain lands belonged to them and for an order setting
asi de the decision of the Appellate Survey O ficer in regard
to those lands: It was found that one alone out of the two
had served the notice. The relief claimed by the two
persons was personal to themand the right thereto arose out
of their title tothe land clained by them It was held
that without a proper notice the suit could not be
instituted wunder s. 80, for to hold otherwise would be to
adnmit an inplication or exception for which there was no
justification. In Prestonji Ardeshir Wadia's case (2) two
trustees of a Trust served a notice in Cctober 1933 upon the
CGovernment of Bonmbay under s 80 intimating that the
trustees intended to institute a suit against the Governnent
on the cause of action and for the relief set out  therein
One of the trustees died before the plaint was
(1) L.R 74 1.A 223
(2) L.R 76 I.A 85.
956
| odged in Court, and two nore trustees were appointed in the
place of the deceased trustee. Thereafter the two new
trustees and the surviving trustee filed the suit out of
which the appeal arose which was decided by the Privy
Counci | . No notice was served on the Governnent on behalf
of the two new trustees. The Privy Council —accepted the
view of the Hgh Court that where there were three
plaintiffs, the nanes and addresses of all of them nust ~ be
given in the notice. Their Lordshi ps observed that
"the provisions of s. 80 of the Code are inperative and
shoul d be strictly conplied with before it can be said that
a notice valid in | aw has been served on the Governnent. In
the present case it is not contended that any  notice on
behal f of plaintiffs 2 and 3 was served on the Governnent
before the filing of the suit."
In both these cases the suit was instituted by two or nore
persons but not all had served the statutory notice. 'In the
present case the person who instituted the suit had in  fact
served the notice. He had intimted the Governnent by the
notice that a cause of action had arisen in favour of the
I nandars, and that proceedings would be ,started on behalf
of the Inandars for relief set out in the notice. The cause
of action as set out in the notice remai ned unchanged in the
suit, and it is not clained that the relief set out in the
plaint is different fromthe relief set out in the notice.
The only discrepancy between the notice and the plaint is
that the notice was given by two persons intinmating that an
action would be started against the Governnent for and on
behal f of the I nandars on the cause of action and relief set
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out therein, the action was instituted by one person but
with the permssion of the Court for and on behalf of the
I nandars on the sane cause of action and for the same
relief.

The other contention raised by counsel for the State of
Andhra Pradesh that in a suit whichis to be instituted
against the State after notice under s. 80 Code of Civi
Procedure, the plaintiff nmust first obtain the perm ssion of
the Court before serving a notice, is in our judgnent
futile. The permission of the Court has to be obtained for
instituting a representative suit and not for serving the
noti ce. The Code contains no machinery for granting
per m ssi on
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to a party seeking to serve a notice upon the Governnent or
a public servant.

The appeal fails and is disnmissed. The respondent has not
appeared before this Court and hence there will be no order
as to costs.

Appeal di'snmissed




