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CASE NO. :
Appeal (crl.) 554 of 2004

PETI TI ONER
Raj Kumar Jain & Anr.

RESPONDENT:
Kundan Jain & Anr.

DATE OF JUDGVENT: 29/ 04/ 2004

BENCH
N Sant osh Hegde & B P Si ngh.

JUDGVENT:
JUDGMENT

(Arising out of SLP(Crl.) No. 5035/2003)

SANTOSH HEGDE, - J.

Heard | earned counsel for the parties.
Leave granted.

Thi s appeal arises out of an order made by the Hi gh Court of
Judi cature at Madras whereby the Hi-gh Court allowed the crinina
m scel | aneous petition filed by the first respondent herein and
cancel l ed the anticipatory bail granted to the appellants herein. Brief
facts necessary for disposal of this appeal are as follows :

The first appellant herein was married to the daughter of the
first respondent on 17.4.2000. Second appellant is the father of the
first appellant. Both are residents of Bonbay. The said narriage |asted
hardly for 14 days and the estranged wife Dinple Jain started |iving
separately. Wiile the first appellant being a doctor was stationed in
Bonbay, after separation his wife, came to Chennai 'to her parents’
house and started living there.

The rel ati onship between the two parties deteriorated with the
first appellant filing a case against the first respondent alleging an
of fence under section 307 | PC on 22.8.2001 at Tirunel veli
| mredi ately thereafter on 11.9.2001 Dinple Jain left for London for
further studies and started residing there.

On 13.11.2002 the first appellant filed a divorce petition which
is now pending. A nonth later i.e. on 13.12.2002 the first respondent
herein filed a conplaint in Chennai alleging of fences under section
498A | PC and section 4 of the Dowy Prohibition Act even though at
that point of tine his daughter Dinple Jain was in London. On
conm ng to know of the said conplaint the appellants noved an
application for grant of anticipatory bail before the Hi gh Court of
Judi cature at Madras, which cane to be allowed by an order nade by
the said court on 3.2.2003. One of the terns and conditions of the
grant of said anticipatory bail was that the first appellant Raj Kumar
Jain should stay at Chennai and report to the Police at G5, Al
Worman Pol i ce Station, Kothawal chawady, Chennai, everyday at 10
a.m barring Sundays for a week, and other petitioners including the
second appel |l ant herein should report to the said Police as and when
required.

It is stated pursuant to the said order, the appellants herein and
ot her persons who sought the anticipatory bail surrendered before the
concerned court and obtained bail as directed by the High Court. It is
al so contended by the appellants that as required in the said order
granting bail by the H gh Court, the appellants herein reported to the
Pol i ce everyday between 12.2.2002 and 18. 2. 2002.
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Since it was the direction of the Hi gh Court that the first
appel l ant should remain in Chennai for a week, per force, he had to be
at Chennai during this period, therefore, his father, the 2nd appel | ant
also stayed in Chennai. It is further alleged that on 17.2.2003 an
application for cancellation of bail was filed under section 439(2) of
the Crimnal Procedure Code before the Hi gh Court, alleging that the
appel | ants herein had gone to the house of one Harish Bhuva on
15. 2. 2003 and abused and threatened the said person not to give
evidence in the case in which he happened to be a witness. On this
application for cancellation of bail, the H gh Court, accepting the
al l egations nade by the first respondent, by the inmpugned order
cancel l ed the anticipatory bail granted in favour of the two appellants.
As stated above, it is against the said order the appellants have
preferred this appeal. The H gh Court in the inmpugned order while
cancel ling the anticipatory bail observed thus :

"After careful consideration of the
rival subm ssions, this Court is of the
considered viewthat it is a fit case, where
the anticipatory bail granted in favour of
respondents 1 and 2 has to be cancelled. It is
contended by the | earned counsel for State
that a conplaint was | odged by one of the
Wi t nesses stating that these respondents 1
and 2 threatened himon 17.02.2003 not to
depose against themand it is also further
pertinent to note that they have not
cooperated with the respondent No. 3/police
to investigate the case properly and file a
charge sheet. | am of the considered view it
woul d be suffice to cancel the anticipatory
bail granted in favour of respondents 1 and
2. Accordingly, the anticipatory bail granted
in favour of respondents 1 and 2 in Cl.OP
No. 3066 of 2003 on 3.2.2003 is hereby
cancelled. This petition is ordered
accordingly.”

It is seen as per the said observations of 'the H gh Court in the
i mpugned order, it accepted the allegation nmade by Hari sh Bhuva t hat
the appel  ants had approached hi mon 15.2.2003 and had adni ni'stered
the threat.

M. Sanjay Parikh, |earned counsel for the appellants,
contended the relationship between the parties havi ng been strai ned so
much and the appel | ants havi ng obtai ned anticipatory bail on the
condition that they would remain in Chennai-for a week and during
that period report to the concerned Police Station everyday, would
never have dared to violate the conditions of bail. He contended that it
was with the sole intention of seeing that the appellants were arrested
and kept in jail at least for a few days, the application for cancellation
of bail was filed within 6 days of the grant of anticipatory bail. He
submtted a careful perusal of the sequence of allegations nmade
agai nst the appellants woul d show that the said conplaint of
admi ni stering threat to said Harish Bhuva is wholly false. He
submtted the court while naking the inpugned order did not bear in
mnd the legal principles applicable for cancellation of bail and
blindly accepted the allegations made by the respondent relying on the
affidavits filed by said Harish Bhuva and the investigating officer
though in the counter affidavit filed by the appellants they had clearly
established that these allegations cannot be true. M. Sidharth Dave,
| ear ned counsel appearing for the respondents-conpl ai nant, contended
that it is clear fromthe fact that M. Harish Bhuva with the first
respondent had | odged an oral conplaint on 16.2.2003 itself which
was followed by a witten conplaint sent through post on 17.2.2003
that such a threat was administered. He al so pointed out fromthe
affidavit filed by the investigating Police Inspector that a conplaint as
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all eged by the first respondent herein was nmade to her and she had
adm ni stered a strong warning to the appellants.

Havi ng heard | earned counsel for the parties and perused the
records, we are convinced that the inpugned order of the H gh Court
cancelling the anticipatory bail granted to the appellants cannot be
sustained in law. It is an admtted fact that within 14 days of the
marriage of the first appellant to Dinple Jain daughter of the first
respondent herein, disputes had arisen between them and they had
started living separately. There were conplaints and counter-
conpl ai nts between the parties which had conpelled the appellants
herein and 2 others to obtain anticipatory bail fromthe H gh Court. It
is also an adnmitted fact that pursuant to the directions issued by the
Hi gh Court in the said bail order, the persons who sought bail from
the H gh Court including these 2 appellants, had surrendered before
the court and of fered bail bonds which was accepted by the court
concerned and in furtherance of the directions issued by the High
Court though appellant No.2 was not required to attend the Police
St ati on wit hout bei ng summoned, he al ong with appellant No.1l, was
attending the Police Station everyday. In this background, if really a
threat as all eged by Harish Bhuva was adninistered to himon
15.2.2003 a conplaint in this regard woul d have certainly been | odged
either on that day itself or on the next day. On the contrary, as could
be seen fromthe records, a conplaint was posted only on 17.2.2003 at
about 1956 hours through speed post. O course, there is an allegation
that on 16th evening, an oral conplaint was |odged but there is no
record substantiating the sane, except the ipse dixit of Harish Bhuva.
Then again, if we read the affidavit filed by the Inspector of Police,
which was 8 nonths after the alleged threat, it is seen that this Oficer
makes a conplaint for the first time that the second appellant has not
conplied with the conditions inposed by the H gh Court while
granting bail of appearing before the Police. This'is a fact, in our
opinion, far fromtruth. As a matter of fact, as per the order granting
anticipatory bail to the appellants and two others, ‘there was a direction
only with regard to the first appellant herein to stay in Chennai for a
week, others were not even required to be in Chennai but they had to
report to the Police as and when required by the Police. If really the
second appel | ant had di sobeyed thi's direction, we would not have
expected the Police Oficer to condone this default and wait-for nearly
10 nont hs before making an issue of it in an application filed for
cancel l ation of bail by the first respondent. It is further seen fromthe
said affidavit of the Police Inspector that Harish Bhuva | odged the
conplaint as to the threat admnistered to himonly on 17.2.2003. She
has not stated anything about the oral conplaint that is allegedly
| odged by said Harish Bhuva on 16.2.2003. If we notice the allegation
made in the affidavit filed by Harish Bhuvain this regard, it could be
seen that he informed the first respondent about the visit of the
appel l ant to his house and the first respondent prom sed himthat his
interest would be protected in a manner known to | aw but he does not
state in that affidavit that he tried to | odge an oral conplaint on
16. 2. 2003. As notice above, in the background of the facts of this
case, we find it difficult to believe that this w tness would have failed
to informthe first respondent of the visit of the appellants on
15.2.2003 itself and first respondent or said Harish Bhuva woul d have
failed to | odge a conplaint with the concerned Police inrediately
thereafter either on 15.2.2003 or 16.2.2003. The actual conpl aint
| odged as stated above, was only on 17.2.2003 and that too was only
posted at 1956 hours. This delay in lodging a conplaint itself creates a
doubt in our nind as to the authenticity of this conplaint. In this
factual background, we are of the opinion that the H gh Court was not
justified in cancelling the bail granted.

We nake it clear that any expression of opinion nade in this
order is for the limted purpose of the disposal of this appeal only and
shal | not be considered as an expression of final opinion on the
qguestions involved in the main petition

For the reasons stated above, this appeal is allowed. The
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i mpugned order of the High Court is set aside.




