I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 7178-7180 OF 2013
(@ SPECI AL LEAVE PETI TION (C) NOS. 3652- 3654 OF 2012)
NAGPUR CERAM C PVT. LTD.
THROUGH | TS MANAG NG DI RECTOR APPELLANT

VERSUS

CHANDRI KA S/ O NANDI LAL VI SHNAKARANA

ETC. ETC RESPONDENTS
ORDER

1. Leave granted.

2. These appeals by special |eave are directed against the

judgnment and order passed by the Conpany Court in Conpany Appeal
Nos.8 and 9 of 1994, dated 21.12.2011. By the inpugned judgnent and
order, the High Court has adnmitted the petitions and, thereafter,
al |l oned the Conpany Court to proceed with the Conpany Petition under
Section 433(e) of the Conmpanies Act, 1956 (for short 'the Act').

3. The respondents had filed a Conpany Petition inter alia
contending that the appellant is due in a sumof Rs.4 lacs and nore
bef ore the Conpany Court under Section 433(e) of the Act, whereafter
the Conpany Court had issued notice as contenplated under Section
433(1)(a) of the Act. After issuance of said notice, the appellant-
conpany had filed its detailed reply, inter alia, disputing the
claim nade by the respondents. The |earned Conpany Judge, taking
into consideration the defence so pleaded by the appellant-conpany,

had thought it fit to reject the petition filed under Section 433(e)
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of the Act.

4. Bei ng aggrieved by the said order, the respondents herein
had preferred an appeal before the appellate Court in Conpany Appeal
No. 10 of 1994. The appellate Court has opined that the defence
pleaded by the appellant-conpany is a noonshine defence and
therefore it is unable to pay its debts as envi saged under Section
433(e) of the Act and, accordingly, has adnmitted the petition and
had permtted the Conpany Court to proceed further in the matter

Aggrieved by the sane, the appellant-conpany is before us in these

appeal s.

5. It is relevant to notice that during the pendency of these
appeal s, the appellant-conpany, in order to prove its bona fides,
has deposited the claim made by the respondents along with sinple
interest. Since the respondent-conpany has claimed a conpound
interest on the principal anobunt payable, the appellant-conpany has
al so deposited the aforesaid anount. This clearly denonstrates that

t he appel | ant -conmpany has the capacity to pay its financial debts.

6. Further, we have gone through the defence sought by the
appel | ant - conpany before the |earned Single Judge wherein they have
taken a specific plea that the claim nade by the respondents is not

payabl e by them

7. In view of the aforenentioned, we are of the considered

opinion that the defence so pleaded by the appellant-conpany cannot
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be characterized as a defence taken only for the sake of negativing
the claim of the respondents nor could it be charactersied as a

moonshi ne def ence.

8. In view of the aforesaid conclusion of ours, we are of the
opinion that the appellate Court was not justified in admtting the
conpany petition. In that view of the matter, while allow ng these
appeal s, we set aside the judgnment and order passed by the appellate

Court in Conpany Appeal No.10 of 1994, dated 21.12.2011.

9. W reserve liberty to the respondents, if it so desires,
to file an appropriate civil suit for recovery of the anmounts said
to be due fromthe appellant-conpany, if it is not barred by the | aw

of limtation.

Ordered accordingly.

........................... J.
(H. L. DATTU)

........................... J.
( SUDHANSU JYOTI MJUKHOPADHAYA)

NEW DELHI
AUGUST 27, 2013
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