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The Judgrment of the Court was delivered by

SHAH, J. This petition under Article 32 of the Constitution of India is
filed by the petitioners who were enpl oyees of the Indian G| Corporation
Limted (Assam G| Division) and retired prior to 1st Decenber 1994. It is
poi nted out that Assam G| Division was fornmed by transfer of the

Undert aki ng of the Assam O | Co. Ltd., a 100% subsidiary of the Burmah QO
Conpany whi ch has been nationalized we.f. 14.10. 1981. Petitioners were
transferred fromAssam Ol Co. Limted to the lndian G| Corporation -
Assam G| Division (In short" ACD'), As per the Assam G| Conpany Staff
Pensi on Fund Schene, they were getting pension on.the follow ng basis :

"A sum equal to 40 percent of the average annual basic salary for the | ast
five years of service i mediately preceding the date of retirenment"

It is pointed out that the CGovernnent of India has issued Notification
dated 10. 3.1995 providing for revision of pension formula in respect of
Indian G| Corporation (AOD) Oficers covered by AOD Staff Pension Schene
whi ch reads thus :

"Pension for the officers retiring fromDecenber, 1994, onwards nay be
conputed on the basis of 40% of the average of the last 10 nonths salary

i ncl udi ng averages dearness all owance drawn by the officer over the last 10
nonths of his service. If and when pay revision take place retrospectively,
the anount of pension may be adj usted accordingly. No dearness all owance
will be paid on pension.”

Petitioners submit that the cut-off date is discrimnatory and that there
cannot be any classification of retiree who have retired prior to Decenber,
1994 and who are to retire from Decenber, 1994 onwards and, therefore, they
are entitled to have pension on the basis of revised fornmula. For this,
they have relied on the decision rendered by this Court in D.S. Nakarav.
Union of India, [1983] 1 SCC 305. In this petition, they have prayed as
under

(a) Issue a wit, direction or order in the nature of certiorari of any
ot her appropriate wit, direction of order quashing the cut off date
mentioned in the inpugned conmunication No. F. No. F.29011/1/95-10C dated
10. 3. 1995 (Annexure 'E'), as Decenber, 1994 as having been arbitrarily
fixed; and

(b) Issue a wit, direction of order in the nature of nandanus or any
ot her appropriate wit, direction or order to the respondents directing
themto extend benefits of the inpugned conmunication No. F. No.

29011/ 1/95-10C dated 10.3.1995 to all the pensioners of |10OC (AQCD)
irrespective of date of retirement.
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(c) Issue a wit, direction or order in the nature of nandanus or any

ot her appropriate wit, direction or order directing the respondents to

i beralize the ACC Pension Schene so as to include the Ad hoc Pension
Relief to all retirees and who are still in service and to superannuate
under the AOC Pension Schene as is being granted to the ex-enpl oyees of ACC
who stood transferred to AOL;

(d) Issue a wit, direction or order in the nature of nandanus or any
ot her appropriate wit direction or order directing the respondents to
liberalize the ACC Pension Schenme so as to include the benefits of the CLI
i nked Pension Relief to all retirees and who are still in service and to
super annuat e under the AQC Pension Scheme, as in being granted to the

el i gi bl e pensioners of AL, BPCL and HPCL;

(e) Issue a wit, direction or order in the nature of nandanus or any

ot her appropriate wit, directicon or order directing the respondents to

i beralize the pension scheme of the respondent no. 2 so as to include the
benefit of restoration of the commuted portion of pension after 15 years as
is being granted to the sister conpanies of the respondent no. 2 i.e. BPCL
and HPCL.

At the outset, we may state that M. V.R Reddy, |earned senior counsel for
the petitioners has not pressed for prayer (c) and with regard to prayers
(d) and (e) as they involve disputed questions of fact, the i ssues are not
required to be decided and are left open. In affidavit-in-reply filed on
behal f of respondent No. 2 also it has been subnitted that it woul d have
been appropriate for the petitioners to approach the H gh Court for sorting
out the disputed facts. For the said reliefs, it would be open to the
petitioners to approach the conpetent forum

M. Raj Birbal, |earned senior counsel for respondent No. 2 Indian G
Corporation subnitted that in the present case there is no question of
applying the principles laid down in Nakara 's case. It is his subm ssion
that petitioners were governed by the non-contributory Pension Scherne,
nanely, 10C (DOD) -Staff Pension Fund approved under the Income Tax Act,
1961. Under the Rules of the Pension Fund, annuity i's purchased by the
trustees in respect of such nmenbers on their retirenment/death fromLIC and
pension is paid by the LIC The right of and to receive the annuity and the
guantum gets crystallized at the tine of purchase of the annuity. It is

al so pointed out that an inprovenment in the pension scheme in an approved
Pension Fund is effected on the basis of the fund s financial position as
determ ned by actuarial valuation based on current resources of the fund
and future contribution to be received by the fund only in respect of the
exi sting nmenbers in service.

On the question as to when retired enpl oyees are entitled to the benefit of
revi sed pension schene, this Court after considering earlier decisions in
V. Kasturi v. Managing Director, State Bank of India, Bonbay and Anot her
[1998] 8 SCC 30 specified two categories as under

"Cat egory- |

Para 22. If the person retiring is eligible for pension at the tine of his
retirement and if he survives till the tine of subsequent anendnment of the
rel evant pension schene, he woul d becone eligible to get enhanced pension
or woul d becone eligible to get nore pension as per the new fornula of
conput ati on of pension subsequently brought into force, he would be
entitled lo get the benefit of the amended pension provision fromthe date
of such order as he would be a menber of the very same cl ass of pensioners
when the additional benefit is being conferred on all of them In such a
situation, the additional benefit available to the sane class of pensioners
cannot be denied to himon the ground that he had retired prior to the date
on which the aforesaid additional benefit was conferred on all the nmenbers
of the sane class of pensioners who had survived by the time the schene




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

7

granting additional benefit to these pensioners cane into force. The line
of decisions tracing their roots to the ratio of Nakara case woul d cover
this category of cases

Cat egory-11

Para 23. However, if an enployee at the tine of his retirement is not
eligible for earning pension and stands outside the class of pensioners, if
subsequently by anendrment of the rel evant pension rules any beneficia
unmbrel l a of pension scheme is extended to cover a new class of pensioners
and when such a subsequent schenme cones into force, the erstwhile non-
pensi oner m ght have survived, then only if such extension of pension
schene to erstwhile non-pensioners is expressly nade retrospective by the
aut horities pronul gati ng such schene; the erstwhile non-pensi oner who has
retired prior to the advent of such extended pension schene can claim
benefit of such a new extended pension schene."

Lear ned counsel for the petitioners submtted that petitioners would be
covered by the Category (1) and would be entitled to get pension under the
revi sed pensi on schene.

As against this, |earned counsel for the respondents subnmitted that there
is athird category wherein the pension is paid from pension fund schene
and on the date of retirenent, right to receive the pension anmount is
crystallized. Hence, petitioners are not entitled to get benefit of
subsequent nodification with respect to determ native factor for grant of
pensi on such as qualifying service.

For appreciating this contention, we would refer to the avernents made in
the affidavit-in-reply and the rel evant rul es which provided for grant of
pension to the petitioners. Inthe affidavit-in-reply, it has been stated
that petitioners were part of the group which canme fromerstwhile Assam O |
Conpany and are getting pension on the basis of non-contributory pension
schenme, i.e. "they do not contribute at all and are getting the pension on
nonth to nmonth basis and on the other hand, the other enployees of
respondent no. 2 only get the benefit of contributory scheme.”

Fromthe aforesaid adnission, it is clear that petitioners were not
required to contribute any anount for getting pension. May be that the
Conpany al | ocated separate fund and created a trust for paying pension to
the retiring enployees but their right to get pension is crystallized as
per the rules and was not dependent upon availability of the fund and was
to be deternined on the basis of a rule which provided that they would get
a sumequal to 40 percent of the average basic salary for the last five
years of service i mediately preceding the date of retirenent.

For this purpose, we would refer to relevant part of the rules of 'Assam Q|
Staff Pension Fund, which read thus :

"1, The foll owi ng enpl oyees shall be Menbers of the Fund

(b) Persons who enter into a specified category of service with the Conpany
as detailed hereinafter the 1st day of January, 1973 and who are menbers of
the Burmah G| (India) Provident Fund or Provident & Insurance Fund (I ndia)
Recogni sed.

2. A Pension will be granted to a Menmber on retirenent fromthe Service at
or after Nornmal Pension Age provided that at the date of such retirenment:

(1) he has conpleted at |least fifteen years of Pensionabl e Service;

(ii) he shall have been a nenber of the Provident Fund continuously of
not less than ten years.

The pensi on payable to such a Menber:
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(a) who has conpleted at | east twenty years’ Pensionable Service wll
be the Basic Figure as reduced by the Authorised Deduction; or

(b) who has conpleted at |east fifteen years’ Pensionable Service but
| ess than twenty years’ Pensionable Service will be a proportion of the
Basic Figure equal to the ratio which the nunber of years of Pensionable
Service (calculated to the nearer nonth) bears to twenty years and the
amount so calculated will be reduced by the Authorised Deduction

8. The Trustees may at the request of the Enployer w thhold or

di sconti nue a pension or annuity or any part thereof payable to a Menber or
hi s Dependents or exclude himor themfromall or any benefits hereunder if
such Menber is dismissed for fraud or di shonesty or M sconduct or |eaves
hi s enpl oynent without the consent of the Enployer or having | eft such

enpl oyment acts to the detrinent of such enployer’s interest of assigns or
charges his rights hereunder or-attempts to do so. Any sum so withheld

di scontinued or excluded shall be forfeited to the Fund.

9. No person shall be entitled to transfer or assign whether by way
of security or-otherw se however his interest or any part thereof in the
Fund and no such transfer or assignment shall be valid and neither the
Enpl oyers nor the Trustees shall recognise or be bound by notice to them
respectively of any such-transfer or assignnent.

10. Not wi t hst andi'ng anything to the contrary in the Rules contained:

(a) (b)

(c) Al pensions and al lowances shall be non-assi gnable and (subject to the
provi sions of Rule 4) non-comrutabl e and shall be paid nonthly in advance
wi thout a proportion to the date of cessation or at the discretion of the
Trustees at longer intervals and at such tines at such places and in such
manner and subj ect to such evidence of health, age survival, marita

status, educational status and identity as the Trustees may prescribe."

Under Rule 16 "Basic Figure" nmeans a sumequal to forty per centam of the
Menber’ s average annual Basic Salary for the |ast five years of Service

i medi ately preceding the date of retirenent. Likew se, "Normal Pension
Age" neans the fifty-fifth birthday for men and the forty-fifth birthday
for women.

Keeping in mnd the aforesaid rules, we would first refer to the contention
of M. B.A Mhanty and M. Raj Birbal, |earned senior counsel for Union of
I ndi a and respondent No. 2 respectively who, in support of their

submi ssions, relied upon paragraph 45 of the judgnment in Nakara' s case,

whi ch reads thus:

"45. Let us clear one msconception. The pension schene including the

i beralised schenme available to the governnent enpl oyees is non-
contributory in character. It was not pointed out that there is sonething
i ke a pension fund .... The paynent of pension is a statutory liability
undertaken by the Government and whatever becomes due and payable is
budgeted for. One could have appreciated this |line of reasoning where there
is a contributory schenme and a pension fund from which alone pension is

di sbursed. That being not the case, there is no question of pensioners

di vidi ng the pension fund which, if nmore persons are adnitted to the
schene, would pro-rata affect the share.”

In our view the aforesaid para does not in any way support the contention
of the respondents. On the contrary, on parity of reasoning, we would al so
reiterate that let us be clear about this msconception. Firstly, the
Pensi on Schere including the Iiberalised scheme available to the enpl oyees
is non-contributory in character. Paynment of pension does not depend upon
Pension Fund. It is the liability undertaken by the Conmpany under the Rul es
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and whenever becones due and payable is to be paid. As observed in Nakara
's case (supra), pension is neither a bounty, nor a natter of grace
dependi ng upon the sweet will of the enployer, nor an ex-gratia paynent. It
is a paynent for the past services rendered. It is a social welfare neasure
renderi ng soci o-econonic justice ,to those who in the hey-day of their life
ceaselessly toiled for the enployer on an assurance that in their old age
they would not be left in lurch. May be that in the present case, the Trust
for pension fund is created for Income Tax purposes of for snooth paynent

of pension, but that would not affect the liability of enployer to pay
nmont hl y pension cal cul ated as per the Rules on retirement from service and
this retirenent benefit is not based on availability of pension fund. There
is no question of pensioners dividing the Pension Fund or affecting the
pro-rata share on addition of new nenbers to the Schene. As per Rule (1)
guot ed above, an enpl oyee woul d becone nmenber of the Fund as soon as enters
into a specified category of service of the Conpany. Under Rule (8)
Trustees may withhol d or discontinue a pension or annuity or any part
thereof payable to-a nenber or his dependants, and that pension amount is
non- assi gnabl e. Further, the paynment of pension was the liability of the
enpl oyer as per therules and that liability is required to be discharged
by the UO in lieu of its taking over of the Conpany. The rights of the
enpl oyees (including retired) are protected under Section 11 of the Burnmah
G| Conpany (Acquisition of Shares of Gl India (Act 41) Linmted and of the
Undertakings in Indiaof Assam G| Company Linmted and the Burmah O |
Conpany (India Trading) Limted Act, 1981

In support of his contention that petitioners are not entitled to get
benefit of revised scheme, |earned senior counsel for respondent No. 2,
further, relied upon'the decision of this Court in Sasadhar Chakravarty and
Anr. v. Union of India and Os., [1996] 11 SCC 1, wherein the Court

consi dered the Indi an Oxygen Ltd. Staff Pension Fund and the Pension Schemne
thereunder. It was the contention of the petitioners that inprovenents nade
in the existing pension schene after retirement of. enpl oyees should al so
be made available to such retired enployees who are the existing pensioners
of the Fund. Negativing the said contention, the Court held thus :

Y This contention is based on a m sunderstandi ng of the nature of the
annuity which is purchased in respect of each enpl oyee as under when he
retires. The right of an enployee to receive the annuity and the quantum of
this annuity gets determined at the time when the annuity is purchased. Any
subsequent inprovenents in a given Pension Fund Scheme woul d not be

avail abl e to those persons whose rights are already crystallized under the
annuity schene by which they are governed because the anmounts contri buted
by the enployer in respect of such persons are already wthdrawn fromthe
Pensi on Fund to purchase an annuity. Any subsequent inprovenent in the
Pension Fund will benefit only those whose noneys forma part of the
Pensi on Fund. "

In paragraph 11, the Court further observed :

“I'n these circunstances the ratio of D.S. Nakara v. Union of India, [1983]
1 SCC 305 cannot be applied to extend the benefit of inprovenent in the
pensi on schemes of such funds to the existing pensioners. By the very
nature of this schene, such benefits are available only to nenbers in
service. In the present case, the Pension Fund is created out of
contributions made by the enpl oyer in respect of is enployees who are in
service in the manner provided under the Incone Tax Act and the Rules. The
contribution is in the formof a fixed percentage of salary of each of the
enpl oyees. There is, therefore, no provision for an enployer making any
addi ti onal payment in respect of its past enployees who are the existing
pensi oners. In Nakara case the increase in pension could be net fromthe
general revenue of the Central Governnent. No such reserve of funds is
avail able to the trustees of an approved superannuati on fund."

In our view, the ratio of the aforesaid judgnment is not applicable in the
present case. In the said case, |Indian Oxygen Ltd. had set up a ’non-
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contri butory Superannuation fund” known as the Indian Oxygen Ltd. Executive
Staff Pension Fund. As per the Rules, an enployee was entitled to receive
an annuity under a policy purchased by the trustee of the Fund fromthe
Life Insurance Corporation of India. Petitioners in that case contended
that the schene of such non-contributory approved superannuati on fund
shoul d be nodified so as to provide for disbursenent of pension by the fund
thenselves or in the alternative by a statutory body to be newy
constituted under a new scheme. Further, the Fund was constituted for the
pur pose of providing an annuity to the beneficiaries and the trustees were
required to accumul ate the contribution in respect of each beneficiary and
purchase an annuity fromthe Life Insurance Corporation of India at the
time of retirement or death of each enpl oyee or on his becom ng

i ncapacitated prior to retirenment as per Rule 89(2) of the Incone Tax

Rul es, 1962. Therefore, when an enployee retired; all accunul ated
contribution in respect of enployee concerned nade by the enployer to the
pension fund of the trust was crystallized for the benefit of enployee. In
that set of circunstances, the Court observed that the right of the

enpl oyee to receive the annuity and quantum of his annuity gets
crystallized at thetinme of purchase of annuity under the then existing
schene of Life |Insurance Corporation of India. The Court al so observed that
the contention was based on m sunderstanding of the nature of the annuity
which is purchased in the interest of each enpl oyee as and when he retires.
The position in the present case is altogether different. Ri ght to get
pension is obviously different fromgetting annuity on the basis of

accunul ated contribution. The rules for grant of pension provide that an
enpl oyee nentioned in specified category shall automatically be nenber of
pension fund and is entitled to get pension on the date of his retirenent.
Amount of pension i's'to be deterni ned as per the Rules. That Rule is
nodi fi ed and the petitioners seek relief on the basis of the anended rule
on the ground that there cannot be any discrimnation between the enpl oyees
who retired prior to or aftera particular date, as held in Nakara 's case
which is followed by this Court in various decisions including V. Kasturi
(Supra). Further, there, is no question of pensioners (retired enpl oyees)
di vidi ng the pension fund and/ or payment of pension to be nade only from
the pension fund. The liability to pay pension arises because of provision
made in the rules. In this view of the matter, the decision in Sasadhar
Chakravarty (Supra) woul d have no bearing

Further, in Al India Reserve Bank Retired Oficers Association v. Union of
India, [1992] Supp. 1 SCC 661, Ahnmadi J., (as he then was) speaking for the
Court in the aforesaid decision highlighted the observations in Nakara's
case found at p.333 para 46 to the following effect (SCC p. 674 para 7):

" the pension will have to be reconputed in the I'ight of the formula
enacted in the liberalised pension schenme and effective fromthe date the
revi sed schene comes into force. And beware that it is not a new scheme, it
is only a revision of existing schenme. It is not a newretiral benefit. It
is an upward revision of an existing benefit. I'f it was a wholly new
concept, a new retiral benefit, one could have appreciated an argunent that
those who had already retired could not expect it."

The Court further observed :
Y It nust be realised that in the case of an enpl oyee governed by the
CPF (Contributory Provident Fund) schene his relations with the enpl oyer
cone to an end on his retirenent and recei pt of the CPF anpbunt but in the
case of an enpl oyee governed under the pension schene his relations with
the enpl oyer nerely undergo a change but do not snap altogether. That is
the reason why this Court in Nakara case drew a distinction between

i beralisation of an existing benefit and introduction of a totally new
schene. In the case of pensioners it is necessary to revise the pension
periodically as the continuous fall in the rupee value and the rise in
prices of essential comopdities necessitates an adjustnent of the pension
amount but that is not the case of enpl oyees governed under the CPF schene,
since they had received the |unp sum paynent which they were at liberty to
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invest in a manner that would yield opti mumreturn which would take care of
the inflationary trends. This distinction between those belonging to the
pensi on scherme and those bel onging to the CPF schene has been rightly
enphasi sed by this Court in Krishena case."

Sane is the position in the present case. As observed in the aforesaid
case, in case of an enpl oyee governed under the Pension Schene, relations
with the enpl oyer nerely undergo a change, but are not snapped al together.
There is no new schene of paynent pension, but it is only a revision of the
exi sting pension schene. Under the new Pension Schene, pension is required
to be paid on the basis of 40 per cent of the average of the |last 10 nonths
sal ary including average dearness all owance drawn by the officer over the
last 10 nonths of his service instead of earlier 40 per cent of the average
annual basic salary for the last five years of service immediately
precedi ng the date of retirenent.

In view of the aforesaid|legal position, this petitionis required to be
partly allowed and the Respondents are directed to give pensionary benefits
to the petitioners on the basis of notification dated 10th March, 1995 by
del eting the Wrds "retiring from Decenber, 1994 onwards" fromthe said
notification. The Wit Petition stands di sposed of accordingly. There shal
be no order as to costs.




