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Cl TATI ON
1963 AIR 114 1963 SCR. (3) 650
Cl TATOR I NFO :
RF 1963 SC1626 (7)
RF 1973 SC1461 - (1185)
RF 1980 SC1896 (135)
ACT:
Industrial Dispute- Disnissal of enployee -Finding that no
enquiry held by enployer before dismssing - Finding

perverse - Appeal Court confirming finding - Wit Petition
before Hi gh Court Interference by Hi gh Courtt C P. & Berar
I ndustrial Disputes Settlenent Act, 1947(C. P. 23 of 1947),
s. 16.

HEADNOTE:

The appellant enployed as a tenporary nmotor driver/ On the
express condition that until such time as he was confirned
his services were liable to be terminated wthout notice or
conpensation and wi thout assigning any reason. Soneti me
afterwards, the appellant served a charge sheet upon K and
after holding an enquiry dismssed him K made an
application before the Labour Comm ssioner under s. 16 C. P

JUDGVENT:

for reinstatenent alleging that the dismissal was illegal as
it was not preceded by an enquiry. The Labour  Commi ssi oner
was doubtful whether any enquiry was held by the appell ant
but on the basis of evidence adduced before himhe held the
charges proved and accordingly dismssed the application

On appeal, the Industrial Court held that the Labour
Comm ssioner had no jurisdiction to hold the enquiry and
made an order directing reinstatement of Kwth
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back wages. Thereupon, the appellant filed a wit petition
before the High Court for quashing the order of the |Indus-
trial Court but the H gh Court dismssed the application

The appel |l ant contended (i) that in view of the terms of em
pl oyment the appellant could dismss Kwthout holding an
enquiry, (ii) that the Labour Commi ssioner had jurisdiction
to’” hold the equiry and (iii) that the finding of the Labour
Conmi ssi oner that no enquiry had been held by the appellant
was perverse and the Hi gh Court should have intervened,

Hel d, that the finding that no enquiry had been held by the
appel | ant before disnm ssing K was perverse and the appel | ant
was entitled to a wit quashing the order of the Industria
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Court and restoring that of the-Labour Conm ssioner. The
appel l ant had produced before the Labour Conm ssioner the
evi dence recorded at the enquiry which consisted of the
statement of K hinmself signed by himand the statenents of
two conductors. The explanation of K that he had been made
to sign on a blank paper was unacceptable. The finding of
the Labour Commi ssioner ampunted to a clear error of |aw,
the industrial Court erred in thinking that it was bound by
this finding and this error on its part was so apparent on
the face of the record that it was proper and reasonable for
the Hi gh Court to correct the error.

Senble, Inspite of the terns of enployment the appellant
could not dismss k without holding an enquiry and that even
if the appellant had failed to hold the enquiry it was open
to the Labour Conmi ssioner to hold one.

&

Cl VI L APPELLATE JURI SDI CTI ON:~ Civil Appeal No. 504 of 1961
Appeal by special |eave fromthe judgnment and order dated
October 17, 1959, of the Bonbay Hi gh Court at Nagpur in
Special Civil Application No, 59 of 1959.

M C. Setalvad, Attorney-Ceneral for India, F. J. Mhrir
J. B. Dadachanji, O C. Mathur and Ravi nder Narain, for the
appel | ant,

B. A.  Masodkar | Bishanbar Lal and Ganpat - Rai, for the
respondent No. 3.
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1962. August 21. The Judgnent of the Court was  delivered
by

DAS GUPTA, J.-This appeal by special leave “is.against an
order of the High Court of Bombay at Nagpur rejecting an
application made by this appellant under Arts. 226 and 227
of the Constitution for quashing an order made by the State
I ndustrial Court, Nagpur, in the matter of dismssal by the
appel l ant of its enployee, Kundlik Tul siram Bhosl e. Kundi k
Tul ai ram Bhosl e, who is the third respondent before us, was
engaged as a temporary Mdtor driver in the service of the
appel | ant . He was appoi nted on Decemnber 22, 1954, ~and it
was expressly nmentioned in the letter of appointnent that
until such time as he was confirmed by an-order in witing
his services were liable to be terminated at any tine
without notice or conpensation and without assigning any
reason. It was also stated that his -case would be
considered for confirmation one year after the date of
appoi ntnent, 'provided a suitabl e permanent post fell vacant
and his work was found satisfactory. By an  order dated
Decenber 19, 1955, he was dismssed from service /from
December 20, 1955. It appears that before this step was
taken by the managenent, Kundlik had been served with a
charge sheet that on Novenber 14, when he was in charge of a
Bus as a driver he all owed Conductor Vyankati to carry five
passengers without ticket and also allowed an unauthorized
driver Shei kh Akbar to drive the Bus. The charge sheet was
served on Kundlik on Novenber 9,and on Novenmber 19, he

submitted an explantion. 'According to the nmanagement an
enquiry was thereafter held by the Depot Manager and the
char ges were found established. Accordingly he was-

di smi ssed. Kundlik, the enpl oyee made an application under
s,16 of the C P. & Berar Industrial Disputes Settlenent
Act, 1947, before the Labour Conmi ssioner, Madhya Pradesh,
Nagpur, alleging that his dismssal had not
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been preceded by an enquiry, that he had been illegally
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di smi ssed and - praying for reinstatenent-

The appellant pleaded inits witten statenent that an
enquiry had been properly held and that ,the order of
di smi ssal was legally rmade. The Assi st ant Labour
Conmi ssi oner, who has the powers of the Labour Conmi ssioner

under s.16, dealt with the application. He was of opinion
that there were "sufficient grounds to doubt whether an
enquiry was really made by the Non.;applicant Managenent and
if at all one was held, whether the applicant as an accused
person, had the chance to put questions to the w tnesses who
deposed against him" On the basis of the evidence adduced
before him the Assistant Labour Conm ssioner cane to the
conclusion that the enployee could, not be held guilty of
the charge of allow ng an unauthorised person to drive the
vehicle as Shei kh Akbar was a fully licensed driver of the
Conpany but that his guilt on the other charge that he
carried five passengers Wit hout tickets was fully
established. Accordingly he dism ssed the applications.

Agai nst this order the -enployee noved the State Industria

Court, " Nagpur. That Court” felt that it would not be
justified in -interferingwith the findings of the Labour
Conmi ssi oner that no enquiry had been held by the Managenent
and that the Assistant Labour Conm ssioner had no juris-
diction to hold an enquiry. In this view the Court set
aside the order of 'the Labour Comm ssioner and nade an order
directing reinstatement of the enpl oyee wi th back wages.

It was against this order that the enployer noved the High
Court of Bombay on the ground that the Assistant Labour
Conmi ssioner and the State Industrial Court had erred in
thi nki ng that no enquiry had been held by the managenent and
654

that the said Industrial Court was also wong in thinking
that the Assistant Labour Conmi ssioner had no jurisdiction
to hold an enquiry hinself.

The High Court was of opinion that it could not exercise its
powers wunder Arts. 226. and 227 of the Constitution to
interfere with the finding of the Assi st ant Labour
Conmi ssioner and the Revisional Court that no enquiry had
been held. Proceedi ng on that basis the H gh Court also
agreed wth the Industrial Court that the Assistant” Labour
Conmi ssioner had no jurisdiction to hold the enquiry him
sel f. The Hi gh Court concluded that there was no error in
the decision of the Industrial Court and so refused the
application.

Three points have been urged on behalf of- the  appellant.
The first is that it was not necessary in lawto hold an
enquiry before dismssing the enployee in view of ‘the termns
of his enploynment and so in exercising jurisdiction under s-
16 of the C. P. & Berar Industrial Disputes Settlenment /Act,
the Industrial Court was not justified in interfering wth
the order of dismssal. Secondly, it was urged that in any
case, if it be held that an enquiry by the rmanagenent was
necessary in law it should be proper to hold that the
Assi stant Labour Conm ssioner had jurisdiction to  hold
enquiry hinself. Thirdly, it was urged that the view taken
by the Assistant Labour Conmm ssioner that no enquiry had
been hel d was perverse and the H gh Court ought to have set
aside that finding and given relief -on the basis that an
enqui ry had been properly held.

For a proper understanding of the first contention raised it

is necessary to renenber briefly the schene of, t he
jurisdiction conferred by s.16. Section 16(1) authorises the
State Government to nake a reference to the’ Labour

Commi ssi oner in
655
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di sputes touching, inter alia, the dism ssal of an enpl oyee.
Section 16 (2) provides that if the Labour Conm ssioner
finds "after such enquiry as may be prescribed" that the
di sm ssal was "in contravention of any of the provisions of
this Act or in contravention of the Standing orders nmade or
sanctioned under the Act," he may give certain reliefs to
the enpl oyee. According to the enployee the order of
di smissal was in contravention of the provisions of s.31 of
the Act. That section provides inter alia that if any
enpl oyer intends to effect a change in respect of any indus-
trial matter nentioned in Schedule 2 he shall, give 14 days’
notice of such intention in the prescribed form to the
representative of the ‘enployees. Among the industria
matters mentioned in Schedule 2 is included 'disnissal of
any enpl oyee except in-accordance with law or ad provided
for in the Standing Orders settled under s.30 of this Act."
Adm ttedly, the appellant concern had no standing order on

the mtter of ~dismissal. The question is whether the
di smssal ~ of “the “enployee wthout an enquiry was "in
accordance with law'. If it is not, the Labour Commi ssi oner
woul d have jurisdiction. ~1f the dism ssal without such an

enquiry be in accordance with [aw the Labour Conmi ssioner
woul d have no jurisdictionto interfere with the order of
di sm ssal rmade by the managenent. The |earned Attorney-
General argues that a dism ssal nmade in accordance with the
ordinary | aw of contract as between Master and Servant nust
be held to be "in accordance with law" within the meani ng of
this Schedule, and' the fact that any industrial law as
evolved by the courts in industrial adjudication under the
I ndustrial Disputes Act should not colour our consideration
of the matter. As at present advised, we are unable to see
why the word ,law' in this phrase "in accordance with |aw'
as used in Schedule 2 should be given a
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restricted connotation so as to leave out industrial |aw as
evol ved by the courts.

In dealing wth industrial disputes under the Industria

Disputes Act and other simlar  legislation, JIndustria

Tribunals, Labour Courts, Appellate Tribunals and finally
this Court have by a series of decisions |aid down the |aw
that even though under contract |aw, pure and sinple, _an
enpl oyee may by liable to dismssal, wthout anything nore,
i ndustrial adjudication would set aside the order of
dism ssal and direct reinstatement of the workman where
di smissal was nade without proper and fair-enquiry by the
managenment or where even if such enquiry had been held the
decision on of the Enquring Oficer WAs perverse or the
action of the managenent was mala fide or ambunted to unfair
| abour practice or victimsation, subject to this that / even
where no enquiry had been held or the enquiry had not been
properly held the enployer would have an opportunity of
establishing its case for the disnmissal of the workman by
adduci ng evidence before an Industrial Tribunal. It ‘seemns
to us reasonable to think that all this body of |aw was well

known to those who were responsible for enacting the C. P. &
Berar Industrial D sputes Settlenent Act, 1947, and that
when they used the word "in accordance with law' in cl.3 of
Schedul e 2 of the Act they did not intend to exclude the | aw
as settled by the Industrial Courts and this Court as
regards wher e a dismssal would be set asi de and
rei nstatement of the dism ssed workman ordered. |f the word
“law' in Sch.2 include not only enacted or statutory |aw but
also common lawit is difficult to see why it would not
i nclude industrial law as it has been evolved by industria

decisions. W are therefore primafacie indeed to think that
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the first contention raised by the | earned Attorney-Genera
that it was not necessary in law to hold an enquiry before
dismissing this enployee-in view of the terns of his
enpl oyment, cannot be accepted. At the sane tine we are
inclined to think that there is considerable force in the
second contention that even though a proper enquiry was not
hel d by the nmanagenent the Labour Conmi ssi oner had
jurisdiction to hold an enquiry hinself. This would prima
facie be sufficient ground for holding that the Industria
Court was wong in interfering with the order nmade by the
Assi stant Labour Comm ssioner and the Hi gh Court ought to
have issued an appropriate wit to quash the order nade by
the Industrial Court. W are aware of the view taken by the
Bonbay High Court in Prov. Transp. Services Vv. Assist.
Lab. Commr. (1) and Maroti v. Menber, State Industria
Court (2) that the ”,’Law' in the phrase "in accordance.
with law' in Schedule 2 does not include Industrial |aw
For the reasons nmentioned above, we are inclined to think
with respect, that this viewis not correct. W think it
unnecessary- however to discuss this matter nore closely or
record our definite and final conclusion on these questions
as for the reasons to be presently stated we are of opinion
that in any case the-third ground raised on behalf of the
appel I ant shoul d succeed.

As has already been stated the enpl oyee’ s case was that no
enquiry had been hel d by the managenent.” This was denied by
the managenent and it was alleged that an enquiry had been
hel d. The managenent produced before the Assistant Labour
Conmmi ssi oner papers show ng the evidence that was clained to
have’ been recorded during such enquiry. According to this
record, three persons were exam ned during the enquiry-the
enpl oyee Kundalik hinmself, one Conductor Surewar  and the
Conduct or Vyankati. At the bottom of

(1) | X Bonbay Law Reporter. 72

(2) |1 X Bonbay Law Reporter, 1422
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this, paper there is Kundalik's signature and al so
Vyankati’'s signature. The enployee’s case was ‘that his
signature had been obtained on a blank paper and the
document was then witten up. In the absence of any

evidence, it is inpossible however for any reasonable judge
of facts to persuade hinmself that the nanagenent would
descend to this step of forgery for the purpose of getting
rid of an enployee in the position of Kundalik. The
Assi stant Labour Comm ssioner hinself has not said that he
bel i eves the expl anati on of the enployee that his signature
had been obtained on a blank paper. He was however
inmpressed by the fact that signature of Kandalik and
VWankati only were obtained and the Enquiring Oficer’s
signature doei not appear on the paper Wile it /would
certainly have been better if the Enquiring Oficer had
also, put his sighature on the paper containing the
statenments, that om ssion cannot possibly be a ground for
thinking that he did not hold the enquiry. The conclusion
of the Assistant Labour Conmm ssioner that "there are
sufficient ground to doubt whether an enquiry was really
made" nust therefore be held to be perverse. It has often
been pointed out by eminent judges that when it appears to
an appellate court that no person properly instructed in | aw
and acting judicially could have reached the particular
decision the Court nay proceed on the assunption that ms-
conception of Jlaw has been responsible for the wong
deci sion. The decision of the Assistant Labour Conmi ssioner
that no enquiry had been, held by the nmanagenment anpunts
therefore, in our opinion, to a clear error in |aw The
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Industrial Court erred in thinking that it was bound by this
decision of the Labour Comm ssioner and this error on its
part was, in our opinion, an error so apparent on the face
of the record that was proper and reasonable for the High
Court to correct that error
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On behal f of the respondent it was sought to be argued,that
even if an enquiry had been held it has not been shown that
t he enpl oyee bad an opportunity of Cross-exam ni ng.
wi t nesses or adducing evidence of his own. It is not open
however for the |earned Counsel to raise the question in
view of the fact that the enployee did not ever make any
such case hinself. H's case, as already statated, was that
no enquiry had been held at all. No alternative case that
the enquiry held was inproper because he had not been
all owed to crossexamne w tnesses or to adduce evidence was
made by him It~ does not appear that in the present
proceedi ngs the enpl oyee stated clearly that he wanted to
| ead evi dence and was not allowed to do so or that he wanted
to crosts-exam ne witnesses and was deni ed an opportunity to
do so. It is not open to him therefore to raise this
qguestion for the first tine before us.

We have accordingly cone to the conclusion that the High
Court ought to have held that there was a proper enquiry
hel d agai nst this enployee and the nmanagenent dism ssed him
on finding on that enquiry that the two charges against him
had been fully proved, and that there was no reason to think
that the nanagenment acted mala fide: The “appellant was
therefore entitled to an order for setting aside the order
of the Industrial Court:

Accordingly, we allow the appeal, set aside the order of the
Hi gh Court and order that the appellant’s application under
Arts. 226 and 227 of the Constitution be allowed ‘and the
order of the State Industrial Court be set aside and the
order of the Assistant Labour Conm ssioner dismission the
enpl oyee’ s application be restored. = There will be no order
as to costs.

Appeal al | owed.
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