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ACT:

I ndian Evidence Act, 1872:ss.24 & 30--Confession of a
co-accused--Not Substantive evidence against other co-
accused in the trial--Can be used only for [ending assurance
to other substantive evidence--Extra-judicial confession
made fol |l owi ng assault--Neither voluntary nor natural

I ndi an Penal Code, 1860:s.302 read with s.' 120-B--Death
sentence-Direct evidence--Accused caught red-handed-- Con-
fessed to his crinme--Conviction and sentence _upheld--Crine
whet her committed at the behest of co-accused--Were prose-
cution relies upon circunstantial evidence a clear link to
be established and the chain conpleted to prove conspiracy.

HEADNOTE:

The appellants were alleged to have conspired to kil
the Collector-cure-District Magistrate. The latter died in a
bonb attack by the first accused appellant. He was caught
red- handed and when given a beating by eye-w tnesses he
readily confessed to his guilt, but gave out that he had
conmtted the ghastly nmurder at the behest of the second
appel l ant, who was at that naterial tinme detained in jail
He nmade a sinilar confession before the Magistrate. They
were both convicted under s.302 read with s. 120B of the
I ndi an Penal Code and sentenced to death. Their sentence was
confirmed by the H gh Court.

Di sposi ng of the appeals, this Court,

HELD: 1. There was direct evidence of first appellant’s
involvement in the crime and he had also confessed 'to his
guilt. There was, therefore, no justification to take a view
different from what has been said about him by the H.gh
Court. His conviction as al so sentence shall stand. [408F-Q

2.1 The prosecution has failed to establish by circum
stantial evidence the conplicity of the second appellant in
the conspiracy to kill the Collector through the first
accused. He was, therefore, entitled to the benefit of doubt
and his conviction was not sustainable. [413D
406

2.2 Were the prosecution relies wupon circunstantia
evi dence to support the charge of conspiracy, a clear |ink
has to be established and the chain has to be conplete,
otherwise it would indeed be hazardous to accept a part of
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the link as the conplete one. On the basis of such incom
plete circunstantial evidence, the allegation of conspiracy
cannot be accepted. [413C]

3.1 The confession of a co-accused is not substantive
evi dence agai nst other co-accused persons in the sane tria
but could only be used for |ending reassurance if there be
any other substantive evidence to be utilised or acted upon
[411C

Kashmira Singh v. State of Madhya Pradesh, [1952] SCR
526 and Hari Chand Kurm & Anr. v. State of Bihar, [1964] 6
SCR 623, referred to.

3.2 The judicial confession of the main accused in the
i nstant case was excul patory in nature and, therefore, would
not be admi ssi bl e agai nst the co-accused. It has, to be kept
out of consideration. [410A-B]

3.3 The extra-judicial confession of the main accused
relates to the point of time contenporaneous to the inci-
dent. There was evidence that he was beaten up badly after
bei ng 'apprehended by the nob soon after the bonb burst.
Several prosecution w tnesses have spoken about his confes-
sion before them There was clear naterial that he was
manhandl ed. [410B-C]

3.4 In his statenent recorded under s.164 of the Code on
13.4.1983, the mmin accused denied to have nade any state-
ment follow ng his apprehension. Even accepting the prosecu-
tion story that he nmade this statenment, he appears to have
nmade the statenent follow ng assault on him  Even if it is
accepted that he has nade the statements as alleged, the
same cannot be utilised against the co-accused. QObviously
when the accused was beaten up, he nust have been anxious to
ensure that the assault stopped. His plea in such a situa-
tion would neither be voluntary nor natural. It would not be
proper to rely upon the sanme for any purpose. [410H;, 411A- B]

4. The 2nd appel l ant nmi ght have had grudge against the
Collector for his detention as also for the denolition of
his Ashram That nust have been the conmon reaction of al
the ashramites, including the co<accused. This could not,
therefore, be a feature to supply nmotive for establishing
conspiracy. [412C D
407

5.1 Several witnesses were examned to show that the
main accused was very close to the co-accused. But the
source of their know edge appeared to be statenment of the
main accused and i ndependently they had no personal know -
edge of the fact. [412B-C]

5.2 P.W4, who testified that during his interview wth
his wife in the sane jail, he had overheard the alleged
conversation between the accused and the 2nd appell ant,  was
himself a convict in three cases of murder. H s wfe,/  who
was a material witness has not been examined in the /case.
Adverse inference, has to be drawn against the prosecution
for not doing so. [413A-B]

5.3 This type of evidence, even if accepted, does not
establ i sh conspiracy because the accused being a foll ower of
the 2nd appellant, a religious preacher, he was |ikely in
the wusual course to neet the latter and the fact that they
were neeting at regular intervals by itself would not estab-
[ish conspiracy. [412F]

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTION: Criminal Appeal Nos.
423- 425 of 1986.

From t he Judgnent and Order dated 4.4.1986 of the Patna
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H gh Court in Death Reference No. 3 of 1984 and in Crl.
Appeal No. 676, 647 and 627 of 1984.

R L. Kohli and S.P. Singh for the Appellants.

Jaya Narayan and D. Goburdhan for the Respondents.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. These appeal s by special |eave are
directed against a comon judgnment of the Patna Hi gh Court
rendered in Death Reference 3 of 1984 and Crininal Appea
No. 627,647 and 676 of 1984. Each of the appellants in the
two appeals has been sentenced to death under section 302
read with section 120-B of the Indian Penal Code.

Appel | ant  Yadav has independently been convicted under
section 302 of the Code and has been sentenced to death. He
has also been convicted under section 3 of the Explosive
Subst ance Act and has been sentenced to ten years’ rigorous
i mprisonnent. Two ot her accused persons who had been put on
trial along with the appellants were
408
acquitted by the trial court and their acquittal has becone
final.

Mahesh Narain Prasad Sharma, the victim was a Menber of
the I ndian Adm nistrative Service and was posted as Coll ec-
tor and District Magistrate of Gopalganj District in the
State of Bihar on the 11th of April, 1983 Mahesh Narain went
to his court to work in the norning and after he finished
his work, both he and his brother, P.W®62, who was waiting
in the chanber of the victimstarted going down from the
first floor of the Collectorate to reach the portico where
the Collector’s car was parked. Mahesh Prasad was followed
by his Orderly-Peon, P.W 19, and his brother one after the
ot her. When the deceased cane on the |anding, Yadav who was
following them suddenly took out a bonb fromthe bag which
he held and threwit at the Collector. The bonb exploded
with a loud noise and as a result of the burst Mahesh Prasad
fell rolling on the ground and part of his body was 'blown
off. Yadav junped off fromthe stairs through the side
railing but was chased by P. W62 and ot hers and was appre-
hended near a fruit stall. He readily confessed to 'his guilt
but gave out that he had comm tted the ghastly nurder at the
behest of appellant Tripathi. According to Yadav, Tripath
had prevailed wupon himto kill the Collector by way of
retaliation for denolishing the Ashram after getting Tripa-
thi detained in jail. Yadav further naintained that ~Sadiq,
one of the accused persons, had supplied the bomrb "to him
P.W 14, the Inspector of Police, who was attracted to the
scene by the sound of the bonmb burst recorded the first
i nformati on given by P. W62, arrested Yadav and sent him to
Copal ganj Police Station.

At the trial, 75 witnesses were examnmi ned for the prose-
cution. CQut of them the evidence of 14 had been tendered.
So far as Yadav is concerned, there was direct evidence of
his involvenmrent and he had al so confessed to his qguilt.
Speci al |eave, so far as he is concerned, is limted to the
guestion of sentence. W have, therefore, heard |earned
counsel for Yadav on the question of sentence and see  no
justification to take a view different fromwhat has been
sai d about himby the H gh Court. Hi s appeal, therefore, is
di smissed and his conviction as al so sentence as awarded by
the trial court and confirned by the H gh Court shall stand.

We shall now deal with the appeal filed by Sadanand
Tripathi. Sadanand cane froma poor famly and started his
career as a Bus Conductor. While in enploynent, he obtained
the Degree in Law and started practice as a lawer in Uttar
Pradesh for sone tine. Thereafter, he started giving reli-
gi ous discourses and styled hinself as Sant
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Gyaneshwar Maharaj. He tried to nake his followers believe
that he had seen God and if they followed him and his
preachi ngs, they too could see God. Soon he picked up con-
siderable following. He used to tell his followers that they
should surrender their body, wealth and mind so that the
prospect of seeing God would be bright. He encroached upon a
pl ot of Governnent |and and built his Ashramthereon. As he
had easy access to resources, the Ashramgot fitted with al
nodern amenities. Soon his followers, however, started
realizing that they had been duped and tricked and began to
wi thdraw from him Sadanand had enpl oyed a band of nuscle
nmen to carry out his nefarious designs. His followers often
becanme apprehensive of their own security and approached the
| ocal authorities for protection. The Ashram as the prose-
cution has tried to show, turned into a den of criminals.
Utimately the authorities raided the Ashram recovered
bonbs and several other objectionable articles therefrom
Sadanand ‘and - nany others were taken into custody on
10.7.1982. The deceased, Mahesh Prasad, who was Col |l ector of
Copal ganj -made an order under the Crime Control Act detain-
ing Sadanand in jail. Eviction proceedings from the en-
croached | and had al ready been undertaken. On 14.7.1982 the
Conmi ssi oner dism ssed the appeal filed on behalf of the
Ashram and on 15th July, 1982, the entire structure of the
Ashram was denol i shed under the direct supervision of the
Col | ector.

It is not disputed that fromth July, 1982 Sadanand had
continuously been ‘detained in jail till the Collector’s
murder on 11.4.1983. In viewof this fact, the prosecution
has relied upon the allegation of conspiracy, confession and
other features to establish the conplicity of Sadanand in
the murder of the Collector.

There are two confessions--a judicial confession before
a Magistrate, being Exhibit 44 and the other is extra judi-
cial confession. Dealing with Exhibit 44, the H gh Court has
observed: -

"So far as the confession before the Magis-
trate, Exhibit 44, is concerned, the tria
court has itself, hesitatingly, accepted the
same. Fromthe confession | find that it was
in the nature of the cross-exam nation which
is not perm ssible under the | aw and has been
depricated by the Supreme Court and different
courts of the country. M. - Pandey, |earned
counsel appearing on behalf of the State, has
fairly submitted that Exhibit 44 ~cannot be
used in this case. Therefore, it/ has to be
excluded from consi deration."
410
Before us M. Jai Narain for the State initially placed
reliance on the confession but |ater conceded that | apart
from what the H gh Court has observed with regard to the
confession, it appeared to be exculpatory in nature  and,
therefore, would not be adm ssi ble against the co-accused.
In these circunmstances, the judicial confession has to be
kept out of considerations.

Coming to the extra judicial confession it has to be
renmenbered that the sane related to the point of tine con-
tenmporaneous to the incident. There is evidence that Yadav
was beaten up badly after being apprehended by the nob soon
after the bonb burst. Several prosecution wtnesses have
spoken about Yadav confession before them There is clear
material that Yadav was nman-handled. P. W3 has stated:-

"He was held by ne and ot her persons chasing
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him W began to assault him and nmke en-
quiries fromhim Then the said person hinself
said, ’'why vyou people are assaulting ne. |
have killed the Collector by bonmb at the
orders of Guru Sant Gyaneshwar and one bonb
has been left in the Jhol a".
P.W 10 stated:
"The peopl e who caught of hi mbegan to assault
hi m and began to ask himwhy has he killed the
Col l ector. On being asked, he replied that he
had killed the Collector under the orders of
Baba ................ "
P.W 11 stated: -
"On being caught hold of, he was assaulted
with slaps, fists and asked as to why he did
so. On being asked, the said person replied
that -~ he had hit the Collector by bomb at the
orders of Guru."
Several other w tnesses have al so spoken in the sane trend
about Yadav bei ng assaulted by the angry nob soon after his
apprehension. 1t is a fact that a set of w tnesses who,
according to the prosecution, were present when Yadav was
taken into custody following the incident, have not spoken
about any confession. They are P.W. 5, 12, 15, 40 and 57.
In his own statenent recorded under section 164 of the Code
on 13.4.1983, Yadav denied to have nmade any staterment fol-
| ow
411
ing his apprehension. Even accepting the prosecution story
that Yadav nade this statenent, he appears to have made the
statenent followi ng assault on him Even if it is  accepted
that Yadav has made the statenents as alleged, can the sane
be utilised against Sadanand is the next aspect for  consid-
eration. Cbviously, when Yadav was beaten up, he nust. have
been anxious to ensure that the assault stopped. His plea in
such a situation would neither be voluntary nor natural. It
woul d not be proper to rely upon the sane for any purpose.
It is well-settled that the confession of a co-accused
is not substantive evidence agai nst other co-accused persons
in the same trial. As this Court pointed out~ in Kashmira
Singh v. State of Midhya Pradesh, [1952] SCR 526 the confes-
sion of a co-accused is not substantive evidence agai nst the
ot her accused persons at the trial but could only be used
for Ilending reassurance if there by any other substantive
evidence to be utilised or acted upon
In Hari Charan Kurm & Anr. v. State of Bihar, [1964] 6
SCR 623 this Court observed: -
"Thus, the confession may be regarded as
evidence in that generic sense because of the
provisions of section 30, the fact remains
that it is not evidence as defined by  section
3 of the Act. The result, therefore, is that
in dealing with a case against an accused
person, the Court cannot start with the con-
fession of a co-accused person; it must begin
wi th ot her evidence adduced by the prosecution
and after it has forned its opinion wth
regard to the quality and effect of the said
evidence, then it is permssible to turn to
the confession in order to receive assurance
to the conclusion of guilt which the judicia
mnd is about to reach on the said other
evi dence. "

........... that the confession of

a co-accused person cannot be treated as
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substantive evidence and can be pressed into
service only when the court is inclined to
accept other evidence and feels the necessity
of seeking for an assurance in support of its
concl usi on deduci ble fromthe said evidence ."
It is nowto be found out if apart fromthe confession
there is any substantive evidence fromwhich the prosecution
can have support for its case. According to the prosecution
Yadav was staying with
412
Sadanand in the Ashram Learned counsel for Sadanand has
argued that the prosecution evidence on this score should be
rej ected as when on 10th July, 1982 Sadanand was taken into
custody following the raid on the Ashram Yadav was not
found there. Again on the 15th when the Ashram was denol -
i shed and nost of the inmates were taken into custody, Yadav
was not arrested.

Several other witnesses were examned to show that Yadav
was very close to Sadanand. But  as has been rightly pointed
out the 'source of their know edge appeared to be statenent
of Yadav and independently they had no personal know edge of
the fact.

Prosecution sought to place reliance upon notive. Un-
doubt edl y, Sadanand nust -have had grudge agai nst the Coll ec-
tor for his detention as also for the 'denolition of the
Ashram As a matter of fact, that must have been the comon
reaction of all the ashranites including Yadav and Sadig.
Thus, this could not be a feature to supply the Ilink for
est abl i shi ng conspi racy.

Prosecution also relied upon-a feature, which if accept-
ed, could provide sone Iink between the two for the comm s-
sion of the offence. According to the prosecution, Yadav was
regularly visiting Sadanand at the jail. The jail records do
not support such visits. According to the prosecution ' case,
Yadav was bribing the jail officials for neeting Sadanand.
The prosecution has further | ed evidence to show that after
the arrival of Sadanand at the jail, enforcenent of rules
becamre slack and there was a regular flow of food from
outside. Jail officials were also entertained by Sadanand.
This type of evidence, even if accepted, does not establish
conspiracy because Yadav, being a follower, was likely .in
the wusual course to nmeet Sadanand and the fact that they
were neeting at regular intervals by itself would not estab-
lish conspiracy. Prosecution relied on an event ~of 1lth
April, 1983 by examining P.W4. This witness who was a
convict staying in the sane jail stated that his w fe had an
interview with himin the jail by paying bribe off Rs.2 or
Rs.3 on 11.4.1983. Wiile he was talking to his wife, he saw
accused Yadav talking to Sadanand. He over-heard Yadav
telling Tripathi that his work would be done within an’' hour
or so. Sadanand appeared to be happy on being told'so. P.W4
has admitted that he has been convicted in three cases of
mur der and several dacoities. It appears that by then he had
some pending cases against himwhere final reports were
later given by the police. Hs wife who was a nateria
wi t ness has not been exanmined in the case.

413

oviously, as the jail records did not show that P.WA4
had an interviewwith his wife that day, the story of brib-
ing the jail officials has been introduced. W are prepared
to accept the criticismof counsel for the appellant that if
the wife had been called she would not have supported the
version that she nmet her husband P.W4 on that day. Adverse
inference for not examining the wife has to be drawn agai nst
the prosecution. This would thus be the net position.
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It is true as argued by M. Jai Narain for the State
that it is difficult to support the charge of conspiracy
with direct evidence in every case but if the prosecution
relies upon circunstantial evidence, a clear link has to be
establ i shed and the chain has to be conpleted, otherwise it
woul d i ndeed be hazardous to accept a part of the link as a
conplete one and on the basis of such inconplete evidence,
the allegation of conspiracy cannot be accepted. Keeping the
nature of the offence in view and the conclusions drawn by
the H gh Court, we have not been able to agree with the High
Court that the prosecution has established by circunstanti al
evidence the conplicity of Sadanand in the conspiracy to
kill the Collector through Yadav. In these circunstances,
Sadanand has becone entitled to the benefit of our doubts
and his conviction is not sustainable. Hi s appeal has to be
allowed. He is acquitted and is directed to be set at I|iber-
ty forthwth.

Before we part with the case, we rmust point out that in
a case involving the killing of the District Magistrate in
his office, better investigation was expected and the State
shoul d have taken great care to ensure that every |oophole
in the investigation was plugged at the fight tine in ac-
cordance with law. It is unfortunate that |apses have oc-
curred.

P.S. S Appeal s di s-
posed of .
414




