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| ncome-t ax- 1 ncone of State Road Transport Corporation
whet her i ncone of the State-Wether exenpt-Constitution of
India, Art. 289-Income-tax Act, 1922 (11 of 1922), s. 22.

HEADNOTE

The Incone-tax Oficer (respondent No.(1l) served a notice
under s. 22 of the Income-tax Act on the appellant. Upon
the receipt of the notice, the appell ant appeared before the
I nconme-tax O ficer. The appellant pleaded before t he
Income-tax O ficer that it did not fall under any of the
five categories of assessees under s. 3 of- the  Income-tax
Act. The appellant also raised the contention that it was a
| ocal aut hority exenpt from incone-tax. Al l t hese
contentions were rejected by respondent No. =1 wth the
result that the inpugned orders of assessment canme to be
passed.

The appellant filed Wit Petitions before the H gh Court in
which it challenged the inmpugned orders of assessment passed
by respondent No. 1. Inits Wit Petitions, the appellant
clained an ,order, wit or other appropriate direction
guashing the assessnent orders passed by respondent No. 1.
The Hi gh Court dismssed these wit petitions. The Hi gh
Court held that the appellant could not claimthe exenption
under Art. 289(1) because it was not a state-owned
Cor por at i on. The High Court granted a certificate under
Art. 133 of the Constitution and hence the appeal

Hel d: (i) Art. 289 of the Constitution consists of three
cl auses. The first clause confers exenption from union
taxation on the property and incone of a State.

Cl ause (2) then provides that the incone fromtrade or busi-
ness carried on by the Government of a State or on its
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behal f which woul d not have been taxable under cl. (1), can
be taxed, provided a lawis nade by Parlianment in that
behalf. In other words cl. (2) is an exception to cl. (1).

Clause (3) then enmpowers Parliament to declare by |aw that
any trade or business would be taken out of the purview of

cl. (2) and restored to the area covered by «cl. (1) by
declaring that the said trade or business is incidental to
the ordinary functions of Governnent. In other words, cl

(3) is an exception to the exception prescribed by cl. (2).
(ii) A trading activity carried on by the corporation
(appellant) is not a trading activity carried on by the
State departmentally, nor is it a trading activity carried
on by a State through its agents appointed in that behalf
because according to statute the Corporation has a
personality of its own and this personality is distinct from
that of the State or other sharehol ders.

Al the relevant  provisions ~of the inpugned Act also
enphatically bring out the separate personality of the
Cor por ati on. Section 30 of the Act also does not suggest
that the income of the

18

Corporation is the incone of the State. Al that s. 30
requires is that a part of that income may be entrusted to
the State CGovernnment for a specific  purpose of road
devel opnent. Therefore, the incone derived by the appell ant
fromits trading activity cannot be said to be the incone of
the State either under cl. (1) or cl. (2) of ‘Art. 289.

The Anerican doctrine of the imunity of State agencies or
instrumentalities from Federal taxation has no  application
to the present case.

Akadasi Padhan v. State of Oissa [1963] Supp. 2 S.C.R 691

di stingui shed.

Mark Graves, John J. Merrill and John P. Hennessy v. ' People
of the State of New York Upon - the “Relation of | Janes
B. O keefe, 83 Law. Ed. 927 and dallan County v. United
States of America, 68 Law Ed. 328, no application

State of West Bengal v. Union of India [1964] 1 S.CR @ 371

relied on.

M Culloch v. Maryland, (1819) 4 Weat 316, Bank of Toronto
v. Lambe (1887) 12 A.C. 575 and Webb v. Qutrim[1907] A.C
81, referred to.

Tam in v. Hansaford, [1950] K. B. 18, relied on.

(iii)lt is hardly necessary for the Act to nake a provision

that tax,if chargeable would be paid. In fact, t he
Conpani es

Act which deals with conmpani es does not nake such a specific
provi sion, though no one can seriously suggest that there
woul d be repugnancy between the provisions of the Conpanies
Act and the Incone-tax Act. There is no repugnancy between
the charging section of the Incone-tax Act and ss. 29 and 30
of the Act. Al that ss. 29 and 30 of the inpugned Act
purport to do is to provide for the adninistration of the
funds vesting in the Corporation and their disposal. These
provisions are not inconsistent with the liability to pay
tax which is inposed by the Income-tax Act.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos.475-478 of
1963.

Appeal from the order dated July 14, 1961 of the Andhra
Pradesh High Court in Wit Petition Nos. 516 to 519 of 1960.
D. Nar saraj u, Advocate-CGeneral, Andhra Pradesh, P. R
Ranthandra Rao and T. V. R Tatachari, for the appellant (in
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all the appeal s).

K. N. Rajagopala Sastri, Gopal Singh and R N. Sacht hey,
for the respondents (in all the appeals).

Raj eshwari Prasad and S. P. Varma, for Intervener No. 1 (in
all the appeal s).

B. Seri, S. C. Bose and P. K. Bose, for Intervener No. 2
(in all the appeal s).

M C. Setalvad, S. C. Bose and P. K Bose, for Intervener
No. 3 (in all the appeals).
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March 5. 1964. The judgenent of the Court was delivered

GAJENDRAGADKAR, C.J.-These four appeals arise from four
wit petitions filed by the appellant, the Andhra Pradesh
State Road Transport ~Corporation, in the Hgh Court of
Andhra Pradesh against the lncone-tax Oficer, and the
Appel | ate Assistant Commi ssioner of Income-tax, Hyderabad,
respondents 1 and 2 respectively, in which it claimed a wit
of prohibition restraining themfromcollecting any tax, or
taking any  proceedings wunder the Indian Incone Tax Act
against them —In its wit petitions, the appellant further
clained an order, wit, or other appropriate direction
guashi ng the assessnent orders passed by respondent No. 1 on
the 29th February, 1960. for the years 1958-59 and 1959-60.
For the first year, atax of Rs. 13,60.963.86 nP. has been
i nposed for the period 11-1-1958 to the 31-3-1958, and for
the latter year, a tax of Rs. 34,44,430.48 nP. has been
levied for the period 1-4-1958 to 31-3-1959. After hearing
the parties, the High Court has dism ssed the appellant’s
wit petitions with costs. Theappellant then applied for
and obtained a certificate fromthe H gh Court and it is
with the said certificate that these four appeals have been
brought to this Court.

It appears that the appellant was established under the Road
Transport Cor por ati ons Act, 1950  (No. 64 of 1950)
(hereinafter called the Act) by a notification issued by the
Andhra Pradesh Government and it (has been functioning wth
effect fromthe 11th January, 1958. Before the fornation of
the appellant Corporation, the road transport was a depart-
ment of the Governnment of Hyderabad and after integration of
Hyderabad with Andhra Pradesh, it was run by the ~Governnent
of Andhra Pradesh. During the whole of this period, the
road transport was treated as exenpt fromincone-tax. After
the appellant Corporation was, however, fornmed the |ncome-
tax Departnment took the view that the income nade by the
appel l ant was liable to tax, and so, a notice under s. 22 of
the Income-Tax Act was served on the appellant on the 29th

January, 1959. In pursuance of the proceedi ngs which were
taken after service of the notice, the inmpugned  orders of
assessment were passed. Before the Incone-tax Oficer, it

was urged by the appellant that since the appellant was an
i ndependent body carrying on the business of road transport,
it did not fall Linder any of the five categories of
assessees under s. 3 of the Incone-tax Act; it was neither
an individual, nor a H ndu undivided famly, nor a firm nor
a conpany, nor an association of persons, and as it was
outside the said five categories of assessees, no tax could
be levied against it. It was further argued that the net
income of the appellant ultimately goes to the State of
Andhra Pradesh under s. 30 of the Act, and is such it was
i mune from Uni on taxation under

20

Art. 289 of the Constitution. Yet, another contention was
raised in support of the plea that the noice issued by
respondent No. 1 was invalid, and that was that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 13

appel l ant was a local authority exenpt fromincone-tax. Al
these contentions were rejected by respondent No. 1, with
the result that the inpugned orders of assessnent cane to be
passed. It is the wvalidity of these orders that the
appel I ant chal | enged before the Andhra Pradesh Hi gh Court.
The High Court has held that the appellant is not a State-
owned Corporation and that it is not carrying on business on
behal f of the Government. |t has al so observed that the
trade or business which the appellant was carrying on was
not incidental to the ordinary functions of government, and
since no declaration had been nade to that effect under Art.
289(3), the appellant could not rely on Art. 289(1). The
contention that the appellant was a local authority which
was urged before the High Court was rejected, and the
argunent that the charging section of the Incone-tax Act was
repugnant with the material provisions of the Act, such as
sections 28, 29 and 30, was also held to be wthout any
substance by the H-gh Court. Thus, since none of the
argunents.  urged by the appellant before the Hi gh Court was
accepted, the wit petitions filed by it were di snm ssed.

The nmain  _point urged before us by ‘the |earned Advocate-
General of Andhra Pradesh on behal f of the appellant is that
the incone in respect of which the inmpugned order of assess-
ment has been passed by respondent No. 1, is exenpt from
Union taxation under Art. 289(1) of the Constitution, and
that raises the question about the construction and effect
of the provisions of the three clauses of Art. 289. Let us,
therefore, read the said article:

"289. (1) The property and income of a State shall be exenpt
from Uni on taxation.

(2) Nothing in clause (1) shall prevent~ the  Union from
i mposi ng, or authorising the inmpositionof, any tax to such
extent, if any, as Parlianent nmay by law provide in respect
of a trade or business of any kind carried on by, or on
behal f of, the Governnent of a State, or any operations
connected therewith, or any property used or occupied or any
i ncome accruing or arising in connection therewth.

(3) Nothing in clause (2) shall apply to any ‘trade or
business, or to any class of trade or business, which
Parliament my by Ilaw declare to be incidental "to the
ordi nary functions of governnent."

21

The |learned Advocate-General concedes that the transport
activity carried on by the appellant is strictly not inci-
dental to the ordinary functions of governnent. It is  true
that in a nmodern denocratic Wlfare State, Governnent has to
undertake several economic activities some of ~which are
trade activities, while others are conmercial [ activities,
because the pursuit of the welfare policies inevitably
requires that Governnent should help the process of economc
i mprovement of its citizens. However desirable | these
soci oeconomic activities may be and however legitinmate may
be the attenpt of the State Government to undertake ‘them
there is no denying the fact that the ordinary functions  of
the Governnent to which clause (3) of Art. 289 refers nust
be distinguished fromthese soci oecononic activities. The
Advocat e- General, however, urges that though the trade
activities of the appellant may thus be distinguishable from
the ordinary functions of Governnent, they are neverthel ess
included in Art. 289(1) and income derived by the appellant
fromthe said activities falls within the protection of Art.
289(1).

Thi s argunent proceeds on the assunption that clause (2) of
Art. 289 is an exception or proviso to clause (1) and as
such, whatever is included in clause (2) rmust be deened to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 13

have been included also in clause (1); otherw se, the
proviso cannot be logically explained. It is because the
trading or comercial activities of the governnent of a
State to which the said clause refers were originally
included in clause (1) that it becane necessary to provide
by clause (2) that the said trading or comercial activities
carried on by the Governnent of a State would not claim the
benefit of exenption prescribed by clause (1). That is how
the Advocate-General seeks to include trading or business
activities mentioned incl. (2) incl. (1) itself. Logi -
cally, no exception can be taken to this approach

The next stage in the argument urged by the Advocate- Genera

is that «clause (2) is wde enough to include the trading
activities carried on by the appellant and as a result of
the width of its scope, the appellant’s activities can be
treated as the commercial activities carried on by the
Government of Andhra Pradesh itself. It will be noticed
that clause (2) refers to a trade or business of any kind
carried on by or on behalf of the Government of a State.
The argurment is that the first part of the clause refers to
the trade or business carried on by the Governnment and that
means, carried on by the Governnent either departnentally or
by agents appointed by the Government in that behalf.
VWet her the department carried on the business or an agent
specifically and /‘exclusively appointed for that purpose
carries it on, it is the business carried on by the State.
The latter part of the clause refersto trade or business
carried on on behalf of the Government of a State and it is

22

suggested that this part of the clause is intended to take

in trade or business carried on by a Corporation |ike the
appel lant which is either State-owned, or State-controlle.
The appellant Corporation, says the ~Advocate-Ceneral, ;Is

undoubtedly State-controlled and he would suggest that it is
al so owned by the State of Andhra Pradesh. Therefore, the
commercial activity carried on by the appellant nust be
deened to be an activity carried on on behalf of the State
of Andhra Pradesh, and it is with .this postulate ‘that the
argunent reverts to clause (1) of Art. 289 and urges that
t he income received by the appellant in respect of
commercial activities carried on by it on behalf of the
CGovernment of Andhra Pradesh is exenpt fromUnion taxation.

In support of this argunent, the Advocate-General has
relied. on a recent decision of this Court in Akadasi Padhan
v. State of Orissa & Others(1) In that case, this Court had
occasion to consider the scope and effect of the provisions
contained in Art. 19(6). It will be recalled that Art.
19(6) authorrises the State, inter (ilia, to nmake any. |aw
relating to the carrying on by the State or by a Corporation
owned or controlled by the State, of any trade, business,
i ndustry or service, whether to the exclusion, conplete or
partial, of citizens or otherwise. One of the points  which

fell to be considered in the Akadasi Padhan case was the
effect of the words "a lawrelating to the carrying on by
the State of any trade or business.” Dealing wth this

guestion, this Court held that though normally, the trade
specified in the clause would be carried on by the State
departrentally or wth the assistance of public servants
appointed in that behal f, there may be cases of sonme trades
or business in which it would be open to the State to enpl oy
the services of agents, provided the agents work on behalf
of the State and not for thensel ves. Rel ying upon this
deci sion, the Advocate-General argues that when clause (2)
of Art. 289 refers to trade or business carried on by tile
CGovernment of a State, it includes trade or business carried
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on by the Governnment either departnentally or wth the
assi stance of agents appointed in that behalf, and so, be
argues that these two categories of carrying on business
havi ng been included in the first part, what the second part
is intended to cover is trade or business carried on by the
CGovernment of a State through the instrumentality of a
corporation like the appellant, and so. the trade or
busi ness carried on by the appellant is trade or business
carried on on behalf of the Government of Andhra Pradesh
within the neaning of Art. 289(2) and that makes the incone
earned out of the said trade or business income of the State
under Art. 289(1).

(1) [1963] Supp. 2 S.C.R 691

23

In substance, this argument is really based on the Anerican
doctrine of the inmunity of State agencies or instru-
mentalities fromFederal taxation. Wen this doctrine was
accepted by American decisions, it was normally confined to
such State agencies as were concerned with functions which
were essentially governnental in character. But, says the
Advocat e- General , si nce Art. 289(2) takes in trade
activities carried, on by a corporation |ike the appellant,

the question as to whether the trade is a function which is
essentially governnental” in character is irrelevant. In
support of his contention, the Advocate-General has relied
upon two Anerican decisions; first of these is the decision
in the case of Mark Graves. John Jo Merrill and John P

Hennessy v. People of the State of New York Upon the
Rel ati on of James B.. O keefe(l).  In that case Stone J. who
spoke for the Supreme Court of America. has observed that
when the national governnment |awfully ~acts  through a
corporation which it owns and controls, those activities are
governmental functions entitled to whatever tax ‘imunity
attaches to those functions when carried on by the
government itself through its departnments. |In other words,

this observation shows that the Court was inclined to take
the view that for the purpose of claimng exenption from
taxation, it did not nake a material difference whether the
operation was carried on by the State departmentally or with
the assistance of a corporation

In dallan County v. United States of Anerica, (2) it was
hel d by the Supreme Court of America that a State cannot tax
the property of a corporation organised by the Federa

government to produce naterial for war purposes, t he
property of which is conveyed to it by, or-bought with the
noney of, the United States, and used solely for the
purposes of its creation. Holnmes J. who delivered the
opi nion of the Court enphasised the fact that in the  case
before the Court not only the agent was created, but all the
agent’s property was acquired and used for the sole purpose
of producing a weapon for the war. "This is not “like the
case of a corporation," added the | earned Judge, "having its
own purposes as well as those of the United States, and
interested in profit on its own account. The incorporation
and formal erection of a new personality was only for the
conveni ence of the United States, to carry out its ends, and
so, it is unnecessary to consider whether the fact that the
United States owned all the stock and furnished all the
property to the corporation, taken by itself, would be
enough to bring the case within the policy of the rule that
exenpts property of the United States.”

83 Law. Ed. 927.

68 Law. Ed. 328, 331

24

Both these decisions would not assist us in determning the
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guestion as to whether the inconme received by the appellant
is the income of the State of Andhra Pradesh wthin the
nmeani ng of Art. 289(1), because the decision of the problem
rai sed before us by the appellant nust be reached not on any
academ c considerations of the claims for exenption from
taxation which the State instrunentalities can put forward,

but on the construction of Art. 289 itself. Art. 289(1)
exenpts from Union taxation the property and incone of a
State, and the Advocate-CGeneral can succeed only if he is
able to establish that the income derived by the appellant
in respect of which the inpugned assessment order has been
passed is the incone of the State of Andhra Pradesh. There-
fore, the Anerican doctrine on which strong reliance was
pl aced by the Advocate-General would be of no assistance to
his case. If the trading activity carried on by the
appel l ant is sought to be brought into Art. 289(1) solely as
a result of the construction of Art. 299(2), the test on
which the validity of the Advocate-CGeneral’s argunment nust
necessarily be judged, is whether or not the requirenent of
Art. 289(1) is satisfied and that requirement clearly is
that the income |ike the property for which exenption from
Union taxation is claimed nust be the inconme or property of
a State.

Besi des, there is another reason why the Advocate-Genera

cannot derive any assistance fromthe Anerican doctrine of
the exenption from taxation in regard to State instru-
mentalities. The said doctrine has been categorically
rejected by this Court in State of Wst Bengal v. Union of
I ndi a(1) Speaking for the majority of the Court, Sinha C J.

observed that "it was futile to attenpt the resuscitation of

the now expl oded doctrine of t he imunity of
instrunentalities which originating fromthe observations of
Marshall, C J., in M Culloch v. _Maryland, (2) has been

decisively rejected by the Privy Council as inapplicable to
the interpretation of the respective powers of the States
and the Centre wunder the Canadi an and Australian
Constitutions (vide Bank of Toronto v. Lanbel (3) and Wbb v.
Qutrim4) and has practically been given up even in the
United States." Thus, it is necessary to revert to the
construction of Art. 289 in deciding whether the appellant
isright inclaimng imunity from Union taxation

W have already seen that Art. 289 consists of three
clauses, the first clause confers exenption from Union tax-
ation on the property and incone of a State. In° Specia
Ref erence No. 1 of 1962. |In re. Sea Custons Act (1878),
Secti on

(1) [1964] 1 S.C. R 371. 407. (3) (1887) 12 A.C. 575.

(2) (1819) 4 Wheat, 316 at p. 436. (4) [1907] A C. 81

25

20(2),(1) a Special Bench of this Court by a majority as e
that the imunity granted to the States in respect “of  Union
taxation, under Art. 289(1) does not extend to duties of
custonms including export duties or duties of excise. In
that case, the question which directly arose for decisions
was to determne the scope and effect of the nature  of
taxation from which exenption could be claimed by the
property and inconme of a State under Art. 289(1). Wth that
aspect of the nmatter, however, we are not concerned in the
present appeal s.

The schene of Art. 289 appears to be that ordinarily, the
income derived by a State both from governmental and non-
governmental or comercial activities shall be immune from
i ncome-tax | evied by the Union, provided, of course, the in-
cone in question can be said to be the incone of the State.
Thi s general proposition flows fromclause (1).
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Clause (2) then provides an exception and authorises the
Union to inpose a tax in respect of the inconme derived by
the Government of a State fromtrade or business carried on
by it, or onits behalf; that is to say, the incone from
trade or business carried on by the Governnent of a State or
on its behalf which would not have been taxabl e under cl ause
(1), can be taxed, provided a lawis nade by Parlianment in
that behalf. |If clause (1) had stood by itself, it may not
have been easy to include within its purview income derived
by a State fromcommercial activities, but since clause (2),
in terms, empowers Parliament to make a law | evying a tax on
commercial activities carried on by or on behalf of a State,
the conclusion is inescapable that these activities were
deened to have been included in cl.(1) and that al one can be
the justification for the words in which cl. (2) has been
adopted by the Constitution. It is plain that cl. (2)
proceeds on the ~basis that but for its provision, the
trading activity which is covered by it would have clainmed
exenption from Union taxation under cl. (1). That is the
result of reading clauses (1) and (2) together

Clause (3) then enmpowers Parliament to declare by |aw that
any trade or business would be taken out of the purview of

cl. (2) and restored to the area covered by «cl. (1) by
declaring that the said trade or business is incidental to
the ordinary functions of governnent. In other words, cl

(3) is an exception to the exception prescribed by cl. (2).

What ever trade or business is declared to be incidental to
the ordinary functions of government, would cease to be
governed by cl. (2) and would then be exenmpt  from Union
taxation. That, broadly stated, appears to be the result of
the schene adopted by the three clauses of Art. 289.

(1) [1964] 3 C.S.R 787.

26

Reading the three clauses together, ~one consi deration
emerges beyond all doubt and that is that the property as
well as the incone in respect of which exenption is  clainmed
under cl. (1), nust be the property and i ncone of the State,
and so, the sane question faces us again: is the incone
derived by the appellant fromits transport activities the
incone of the State? |If a trade or business-is carried on
by the State departnentally and income is derived from it,
there woul d be no difficulty in holding that the said i ncone
is the income of the State. If a trade or business is
carried on by a State through its agents appoi nt ed
exclusively for that purpose, and the agents carry it on
entirely on behalf of the State and not —on their own
account, there would be no difficulty in holding that the
i ncome made from such trade or business is theinconme of the
State. But difficulties arise when we are dealing 'with
trade or business carried on by a corporation established by
a State by issuing a notification under the  relevant
provisions of the Act. The corporation, though statutory,
has a personality of its owmn and this personality is
distinct fromthat of the State or other sharehol ders. |t
cannot be said that a sharehol der owns the property of the
corporation or <carries on the business wth which the
corporation is concerned. The doctrine that a corporation
has a separate legal entity of its owmn is so firmy rooted
in our notions derived fromcomon law that it is hardly
necessary to deal with it elaborately; and so, prima facie,
the income derived by the appellant from its trading
activity cannot be clained by the State which is one of the
shar ehol ders of the corporation

It may that the statute under which the notification has
been issued constituting the appellant corporation nay
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provide expressly or by necessary inplication that the
i ncomre derived by the corporation fromits trading activity
would be the inconme of the State. The doctrine of the
separate entity or personality of the corporation is always
subj ect to the exceptions which statutes may create, and if
there is a statutory provision which clearly indicates that
despite the concept of the separate personality of the
corporation, the trade carried on by it belongs to the
shar ehol ders who brought the corporation into existence and
the incone received fromthe said trade |ikew se belongs to
them that would be another matter. It would then be
possible to hold that as a result of the specific statutory
provi sions the incone received fromthe trade carried on by
the corporation belongs to the shareholders who have
constituted the said corporation, and so, we nust look to
the Act to determ ne whether the incone in the present case
can be said to be the income of the State of Andhra Pradesh.
In this connection, we may usefully refer to the observa-
tions made by Lord Denning in Tanmin v. Hansaford: (1). "In
27

the eye of the law, " said Lord Denning, "the corporation is
its own naster and is answerable as fully as any other
person or corporation. It is not the Crown and has none of
the immnities or privileges of the Crown. |Its servants are
not civil servants, and its property is not Crown property.
It is as nmuch bound by Acts of Parliament. as any other

subject of the King. It is, of course, a public authority
and its purposes, Po doubt, are public purposes, but it is
not a governnent department nor do its powers fall wthin

the province of government." These observations tend to show
that a trading activity carried on by the corporation is not
a trading activity carried on by the State departnentally,
nor is it atrading activity carried on by a State' through
its agents appointed in that behal f.

That takes us to the provisions of the Act which will assist
us in determning the question as to whether the incone in
guestion can legitinmately be held to be the incone’ of the
State of Andhra Pradesh. The Act was passed to provide for
the incorporation and regul ati on of Road Transport Cor pora-
tions. Section 3 authorises the State CGovernnent to issue a
notification in the Oficial CGazette establishing a Road
Transport Corporation for the whole or any part of the State
under such nane as may be specified in the notification
after taking into account consi derations specified by
cl auses (a), (b) and

(c). Section 4 then provides that every corporation
shal | be a body corporate by the name notified under s.
3 having perpetual succession and a common seal, and shal
sue or be sued by the said nane. Section 5 deals with' the
constitution of Road Transport Corporation; sub-section (3)
provi des for the representation both of the Centra
Government and of the State Governnent in the Corporation in
such proportion as nmay be agreed to by both the Governnents
and of nom nation by each Governnent of its own
representatives therein; it also contenplates that i f
capital is raised by the issue of shares to other parties,
provision has to be nmade for the representation of such
shar ehol ders. Section 17 authorises the appointment of
Advi sory Councils. Section 18 prescribes the general duty
of the corporation. Section 23(1) provides for the capita
of the corporation; under this sub-section, the capita
contri buted by the Central Governnment and the State
CGovernment is in the proportion of | : 3. Sub-section (3)
authorises the division of the capital of the corporation
into such nunmber of shares as the State GCovernment nay
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determ ne-, and it provides that the nunber of shares which
shall be subscribed by the State Governnent, the Centra
Covernment and other parties shall also be determned by the
State Gover nnent in consultation with t he Centra
Government. This provision contenplates the possibility of
ot her shareholders joining the State Governnent and the
Central Governnent. Section 24 permts additional capita
of the corporation to be raised. Section 25 requires that
28

the share of the corporation shall be guaranteed by the
State Governnent as to the paynment of the principal and the
payment of the annual dividend at such mninumrate as nmay
be fixed by the State Governnent. Section 26 confers powers
of borrowing on the corporation. Section 27 constitutes a
fund of the Corporation. Section 28 provides for the
paynment of interest and dividend. Section 29(1) requires
the Corporation to nmake such provisions for depreciation and
for reserve and other funds as the State GCovernnment rmay,
fromtinme to time, direct. Section 29(2) provides that the
managenent ~of the said funds, the suns to be carried from
time to time to the credit thereof and the application of
the noneys conprised therein shall be deternmined by the
Cor por at i on. There i's a proviso to this sub-section which
prohibits the wutilisation of these funds for any purpose
other than that /for which it was created wthout the
previ ous approval of the State Government. Section 30 deals
with the disposal of net profits: it says that after provi-
sion is made as required by sections 28 and 29, the Corpora-
tion may utilise such percentage of its net annual profits
as may be specified inthis behalf by the State " Governnment
for the purposes therein specified, and it adds that out of
the bal ance, such anobunt as may, with the previ ous approva
of the State Governnent and the Central® Covernnent, be
specified in this behalf by the Corporation, may be utilised
for financing the expansi on programres of the Corporation
and the remainder, if any, shall be nmade over to the State
Government for the purpose of road devel opnment. Section 31
gives power to the Corporation to spend such sums as it
thinks fit on objects authorised by the Act. Section 32
deals with the budget; s. 33 with accounts and audit; and s.
34 provides that the directions issued by the State
Governnment after consultation with the Corporation shall~ be
fol | oned by the Corporation, and it adds that such
directions may include instructions relating to t he
recruitnment, conditions of service and training of its
enpl oyees, wages to be paid to the enpl oyees, reserves to be
mai ntained by it and disposal of its profits or stocks.
Under Section 38, power is conferred on the State Governnent
to supersede the Corporation for reasons specified by s.
38(1). On supersession, all property vested in the Corpora-
tion vests during the period of supersession, in the State
CGovernment; that is the effect of s. 38(2)(c). Section 39
deals with the liquidation of a Corporation and clause (2)
of this section provides that in the event of such
liquidation, the assets of the Corporation, after neeting
the liabilities, if any, shall be divided anong the Centra
and the State Governnent and such other parties, if any, as
may have subscribed to the capital in proportion to the
contribution made by each of themto the total capital of
the Corporation. That, in brief, is the position ,of the
rel evant provisions of the Act.

29

There is no doubt that the bulk of the capital is contribut-
ed by the State CGovernment and a small proportion by the
Central Governnent, and in that sense, the majority of
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shares, are at present owned by the State Governnent. There
is also no doubt that the Corporation is a State-controlled
corporation in the sense that at all material stages and in
all material particulars, the activity of the Corporation is
controlled by, the State-, but it is clear that other
citizens may be admitted to the group of sharehol ders, and
from that point of view, the Act contenplates contribution
of the capital for the Corporation not only by the Centra
and the State Governnents, but also by the citizens. The
main point which we are examning at this stage is: is the
i ncome derived by the appellant fromits trading activity,
income of the State under Art. 289(1)? In our opinion, the
answer to this question nust be in the negative. Far from
maki ng any provision which would make the incone of the
Corporation the incone of the State, all the relevant
provi sions enphatically bring out the separate personality
of the corporation-and proceed on the basis that the trading
activity is run by the corporation and the profit and |oss
that would be nmade as a result of the trading activity would
be the ‘profit and | oss of the corporation. There is no
provision _in-the Act which has attenpted to lift the vei
from the face of the corporation and thereby enable the
shareholders to claim that despite the form which the
Organisation has taken, it is the sharehol ders who run the
trade and who can/claimthe incone conming fromit as their
own. Section 28 which provides for the paynent of interest
clearly brings out the duality between the Corporation on
the one hand, and the State and Central Governnments on the
other. Take, for instance, the case of supersession of the
corporation aut hori sed by “s.” 38. Secti on 38(2)(c)
enphatically brings out the fact that the property really
vests in the Corporation, because it provides that. during
the period of supersession, it shall vest in the State
CGover nrrent . Simlarly, s. 39(2) which deals wth the
distribution of assests in case of |iquidation, brings out
the sanme feature. It has been urged before wus by the
Advocat e- Gener al that s. 50 contenplates t hat after
provision is nade as required by sections 28 and 29 and
funds are utilised as prescribed by s. 30, the balance has
to be given to the State CGovernnent for the purpose of road
devel opnent, and that, it is suggested, indicates that the
income belongs to the State Government. This argunent is
clearly not well-founded. When we are deciding the question
as to whether the incone derived by the Corporation is the
i ncome of the State, the provision made by s. 30 for _making
over to the State Covernment the bal ance that may remain as
indicated therein, 1is of no assistance. The ~incone is
undoubtedly the income of the Corporation. Al that s. 30
requires is that a part of that income may be entrusted to
t he

30

State CGovernnent for a specific purpose of road devel opnen-
nt is not suggested or shown that when such incone is  made
over to the State, it becomes a part of the general revenue
of the State. It is income which is inpressed with _an
obligation and which can be utilised by the State Governnent
only for the specific purpose for which it is entrusted to
it. Therefore, we are satisfied that the inconme derived by
the appellant fromits trading activity cannot be said to be
the income of the State under Art. 289(1), and if that is
so, the fact that the trading activity carried on by the
appel lant may be covered by Art. 289(2), does not really
assist the appellant’s case. Even if a trading activity
falls under cl. (2) of Art. 289, it can sustain a claim for
exenption from Union taxation only if it is shown that the
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i ncomre derived fromthe said trading activity is the incone
of the State. That is howultimtely, the crux of the

problem is to determ ne whether the income in question is
the incone of the State, and on this vital test, the
appel l ant fails.

There is one nore point which was faintly argued before us
by the | earned Advocate-General. He frankly told us that he
did not propose to challenge the correctness of t he
concl usion recorded by the H gh Court that the appellant is
not a local authority; but he was not prepared to give up
his contention that there is repugnancy between the charging
section of the Incone-tax Act and sections 29 and 30 of the
Act . He suggested that in view of the repugnancy on which
he relied, the Act which is Act No. 64 of 1950 should
prevail over the Inconme Tax Act which is an enactnent of
1922. None of the assunptions nade by the | earned Advocate-
General in support of this plea can be said to be valid.
Though the original |ncome-tax Act was passed in 1922, as is
wel | -known, every year a fresh Finance Act is passed and it
is by virtue of such successive Finance Acts that incone-tax
is assessed fromyear to year, and so, the argunent that the
Act on which the appellant relies is later in point of time
must fail. Besides, there'is really no repugnancy at all
Basi ng hinself on the provisions of sections 29 and 30, the
Advocat e- General contends that these two . provisions show
that the Act did not contenplate the paynent of incone-tax.
This argunment is entirely misconceived. It is hardly
necessary for the 'Act to nake a provision ‘that tax, if
chargeabl e, would be paid. |In fact, the Conpanies Act which
deal s with conpanies  does not nake such a. specific
provi sion, though no one can seriously suggest that there
woul d be repugnancy between the provisions of the Conpanies
Act and the Income Tax Act. Al that sections 29 and 30
purport to do is to provide for the adninistration 'of the
funds vesting in the Corporation and their disposal. It is
clearly far-fetched, if not fantastic, to suggest that these
provisions are inconsistent withthe liability to /'pay tax
which is inmposed by the Incone Tax Act. The ~Advocat e-
CGeneral, no doubt, attenpted to derive sone support

31

to his argunent by relying on section 43 of the State
Fi nancial Corporations Act 1951), as well ass. 43 of the
Danodar alley Corporation Act, 1948 (No. 14 of 1948). Sec-
tion 43 which occurs in both the said Acts provides that the
Corporation shall be liable to pay any taxes on _incone
levied by the Central CGovernment in the sane manner and to
the same extent as a conpany. It is urged that ~where the
| egislature wanted to provide for the liability of. the
Corporation to pay the taxes on incone |evied by the Centra
CGovernment, it has nade specific provisions in that” behalf
and since no such provision has been nmade in the  Act, it
follows that the legislature intended that no tax should be
levied on the income earned by the Corporation established
under the Act. W do not think there is any substance in
the argunent. The whole object which section 43 i s
presunably intended to achieve is to provide that the tax
should be Ilevied on the basis that the Corporation is a
conpany and nothing nore. |f no such provision was made in
the Act, that has no bearing on the liability of the
Corporation to pay the tax on its incone. Therefore, we are
satisfied that the High Court was right in rejecting the
argunent that by virtue of the repugnancy between the nmater-
ial provisions of the Act and the charging section of the
I ncome Tax Act, it should be held that the appellant was not
liable to pay tax on its income.
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The result is, the appeals fail and are dismssed wth
costs. One hearing fee.

Appeal s di sni ssed.
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