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Appeal preferred by appell ant- Megh Singh questioning his

convi ction under Section 15 of the Narcotic Drugs and Psychotropic
Subst ances Act, 1985 (for short the 'Act’) was di sm ssed by |earned

Si ngl e Judge of the Punjab and Haryana Hi gh Court by the inpugned
judgrment. He has questioned the legality thereof in the present appeal

The conpass of controversy as unfolded during trial by the
prosecution is as follows:

On 22.2.1993, police party headed by SI “Chanan Si ngh, In-charge of
Police Station Dharangarh (PW1/B) was goi ng on kacha road towards drain
fromvillage Dharangarh in connection with patrol duty and when they
reached near brick kiln, Santa Singh son of Bachan Singh net them and
joined in the police party. Wen the police party was little short of
the drain, they saw three persons (sitting on gunny bags. Two of them
fled fromthe spot and the third one, accused-appellant Megh Si ngh was
apprehended. He di scl osed the nanmes of the persons who had run away to
be Bal dev Singh and Pillu. Twenty-five bags containing poppy husk were
found at the spot. Two sanples of 250 gns. were taken from each bag and
after taking the sanples, weight of bags was found to be 36 kgs. 500
gns. each. Al the fifty sanples and 25 bags of poppy husk were seal ed
with seal 'CS which after use was handed over to HS Mthu Singh (PW2).
The case property was taken into possession vide recovery neno Exhibit
PC attested by witnesses including Santa Singh. On the basis of ruga
Exhibit PE. F.1.R Exhibit PE/1 was registered. Bal dev Singh who had run
away fromthe spot was arrested on 27.2.1993 and Pillu Singh was
arrested on 10.3.1993. Case property was produced before Bal dev Si ngh
SHO of Police Station, Sunam (PW3) who verified the investigation and
seal ed the sane with seal 'BS . On chemnical exam nation, the sanples
were found to be of poppy husk vide report Exhibit PK

Trial Court after considering the evidence on record held that the
accusati ons agai nst appel | ant - Megh Si ngh have been found est abl i'shed;
accordi ngly convicted himunder Section 15 of the Act and sentenced him
to undergo RI for 10 years and to pay a fine of Rs.1 | akh with default
condition of further RI for 1 year. Appellant challenged the conviction
and sentence before the High Court. Primary stand was that accused had
been arrested on 19.2.1993 and tel egram had been sent in that regard to
the police officials. It was contended that when benefit of doubt has
been given to the other co-accused persons, there was no basis for

convi cting the accused-appellant. There was no nmaterial to show any
consci ous possession which is sine qua non for conviction under Section
15 of the Act. In any event, requirenents of Section 50 were not
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conplied with. Hi gh Court discarded the plea regarding arrest of Megh
Singh on 19.2.1993 on the ground that the evidence on record establishes
that the application/tel egramwas received on 24.2.1993 and nerely
because an earlier date was indicated, it cannot be said that the
accused was really arrested on 19.2.1993. Coning to the plea of

consci ous possession it was held that the prosecuti on had produced ampl e
evi dence that accused was in physical possession and in terns of Section
54 of the Act conscious possessi on was presunmed unl ess proved to the
contrary. Accused has failed to do so. Therefore, conscious possession
was established. Accordingly the appeal filed by the accused was

di smissed. It was further held that Section 50 has no application
because there was no personal search of the applicant. Consequentially
convi ction and sentence were upheld.

Learned counsel appearing for the accused-appellant subnmitted that

the facts of the case greatly resenblance with that of Avtar Singh and
Os. v. State of Punjab (2002 (7) SCC 419). Since consci ous possession
has not been proved, the conviction of the accused-appel | ant cannot be
stand on a different footing fromthose co-accused who have been

acqui tted. Non-conpliance w th requirenents of Section 50 of the Act
vitiates the conviction

In response, |earned counsel for the respondent-State submtted

that consci ous possessi on has been established and by application of

| ogi c of Section 54 of the Act when physical possession is established,
there is presunption of conscious possession. Mrely because co-accused
persons have been acquitted that cannot be a factor to hold the accused-
appel l ant innocent. It is submtted that since there was no persona
search, Section 50 of ‘the Act has no application.

Whet her there was conscious possession has to be determined with
reference to the factual backdrop. The facts which can be culled out
fromthe evidence on record is that the accused was sitting atop gunny
bags containing the contraband articles.

Section 20(b) makes possession of contraband articles an offence.
Section 20 appears in chapter IV of the Act which relates to offence for
possessi on of such articles. It is submitted that i'n order to nmake the
possession illicit, there nust be a consci ous possession

It is highlighted that unless the possession was coupled wth
requisite nental elenent, i.e. conscious possession and not nere custody
wi t hout awar eness of the nature of such possession, Section 20 is not
attracted

The expression 'possession’ is a polynorphous term which assunes
different colours in different contexts. It may carry different neanings
in contextually different backgrounds. It is inpossible, as was observed
i n Superintendent & Renmenbrancer of Legal Affairs, Wst Bengal v. Ani
Kumar Bhunja and Ors. (AIR 1980 SC 52), to work out a conpletely logica
and precise definition of "possession" uniformally applicable to al
situations in the context of all statutes.

The word ’consci ous’ means awar eness about a particular fact. It
is a state of mind which is deliberate or intended.

As noted in Gunwantlal v. The State of MP. (AIR 1972 SC 1756)
possession in a given case need not be physical possession but can be
constructive, having power and control over the article in case in
guestion, while the person whom physical possession is given holds it
subj ect to that power or control

The word ' possession’ neans the |egal right to possession (See
Health v. Drown (1972) (2) All ER 561 (HL). In an interesting case it
was observed that where a person keeps his fire armin his nother’s flat
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which is safer than his own hone, he
possessi on of the sane.
ER 844 (QBD).

Once possession is established the person who cl ainms that
not a consci ous possession has to establish it,
be in possession is within his specia

(See Sullivan v.

must be considered to be in
Earl of Caithness (1976 (1) Al

it was
because how he cane to

know edge. Section 35 of the Act

gives a statutory recognition of this position because of presunption

available in law. Simlar is the pos

al so presunption is available to be drawn from possessi on of
This position was highlighted in Madan La
Pradesh (2003 (6) SCALE 483).

articles.
of H macha

In the factua

tion in terns of Section 54 where
illicit

and Anr. v. State

scenario of the present case not only possession
but consci ous possessi on has been established.

It has not been shown by

the accused-appel | ant-that the possessi on was not conscious in the

| ogi cal

background of Sections 35 and 54 of the Act.

Now cones the question whet her there was non-conpliance of Section

50 of the Act.

A bare reading of Section 50
personal search of a person. It does
or a container or a‘bag, or prem ses.
Maharashtra and Anr. (JT 1999 (8) SC
Singh (JT 1999 (4) SC 595), Qurbax S
SCC 28). The | anguage of Section 50
has to be in relation to a person as
vehicles or articles.  This position
Constitution Bench in Baldev Singh's
posi tion,
Act is also wthout any substance.

The decision in Avtar Singh and Os.

SCC 419) was rendered in a different
the articles were being carried in a
in the truck. It had not been estab
them had any consci ous possessi on.
taken note of.

Code of Crimnal Procedure,
possessi on aspect.

evi dence.

pecul i ar factual

assi stance to the accused al so.
Circunmstantial flexibility,

two accused in the sane case.
single significant detai
pronounced in crimna

based.

We find no substance in this
we so direct.

That al so was not the only
Wil e the accused was exam ned under
1973 (for short
accusations was not brought to his notice,

one addi tional
make a world of difference between conclusions in two cases or
Each case depends on its own facts and a
close sinmlarity between one case and anot her
may alter the entire aspect.
cases where the backbone of adjudication is fact

shows that it only applies in case of
not extend to search of a vehicle
(See Kal ema Tunmba v. State of

293), The State of Punjab v. Bal dev
ngh v. State of Haryana (2001(3)

s implicitly clear that the search

contrasted to search of prem ses,

was settl ed beyond doubt by the

case (supra). Above being the

the contention regardi ng non-conpliance of Section 50 of the

v. State of Punjab (2002 (7)
factual background. In that case
truck. There were several persons

i shed by evidence that any one of
factor
Section 313 of the
"the Code’ ), the essence of
nore particularly with

It was al so noticed that the possibility of the
accused persons being | abourers of the truck was not

rul ed by the

Since the decision was rendered on consi derati on of severa
aspects specially noticed in that case,

it is of no
or different fact may
bet ween

i s not” enough because a
It is nore

appeal , which deserves di smssal, and




