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ACT:

Constitution of [India, 1950, Article 54--An electora
col | ege consi sting of meani ng of.

Constitution of India, Article 71 (4)--Dissolution of a
State Legi sl ative Assenbly--Vacancy in t he el ectora
college, if occurs on such dissolution

Constitution of India, 1950, Articles 54, 55 and
62--Election to the office of the President--Completion of
election before the expiration of the term in case of
vacancy caused by the expiry of theterm-Wether nandatory.
Presidential and Vice-Presidentiial El ections Act, 1952,
Section 7 read with section 4--Conpletion of the  election
before the expiration of the term-Wether contenplated.
Constitution of India. 1950, Article 56(1)(c)  "successor".
meani ng of --Presi dent, whether can continue in office after
the expiration of his term

Constitution of India, 1950, Article 143(1)--Statenent of
facts set out in order of Reference--Suprene Court,  whether
can go behind the recitals.

HEADNOTE:
The Gujarat State Legislative Assenbly having been dissol ved
on the 15th day of March, 1974. a general election for
constituting a new Legislative Assenbly can be held only
after the Assenbly constituenci es have been delimted afresh
on the basis of the 1971 census under article 170 of the
Constitution of India and the provisions of the Delimtation
Act, 1972. In as nuch as it will be inpossible to conplete
the general election to the Legislative Assenbly for the
State of CGujarat before the expiration of the termof office
of the President of Indiai.e. on the 14th day of August,
1974, in exercise of the powers conferred upon himby clause
(1) of article 143 of the Constitution of India, the
President of India referred the follow ng question to the
Supreme Court of India for consideration and report its
opi ni on t hereon

(1) Vet her on a true and correct
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interpretation of articles 54. 55, 56, 62 and
71 of the Constitution of India the electora
col l ege mentioned in article 54 is to consist
only of the elected nmenmbers of such of the
Legi sl ative Assenblies of the States as are in
exi stence at or before the expiration of the
term of office of President under article
56(1) of Constitution of India.

(2) Wet her on a true and correct
interpretation of the provisions of article
71(4) of the Constitution of India, when the
Legi slative Assenbly or Assenblies of any
State or States is or are dissolved it wll
ampbunt to a.  vacancy or vacancies havi ng
occurred “in the electoral college within the
meani ng  of the said article.

(3) Vet her in view of the Provi si ons
contained in, inter alia. articles 54, 62(1)
and 71(4) of the Constitution of I ndi a

el ection of the office of President nust be
hel d before the expiration of the termof the
out goi ng President notwithstanding the fact
t hat at the time of such election t he
Legi slative Assenbly or " Assenblies of any
State or States is or are dissolved.
(4) Wet her t he di ssol ution of t he
Legislative Assenbly or Assenblies of any
State '‘or States precludes the holding of
el ectiion to the office of President.
(5) VWer e the Legislative Assenbl y or
Assenblies of any State or States is or are
di ssol ved before the expiration of the term of
of fice of the outgoing President under article
56(1) of the Constitution of
505
India. how and when is the election to fill
the wvacancy in the office of President to be
hel d and conpleted on a correct interpretation
of the relevant provisions of the Constitution
of India to nake the Constitution of India
wor kabl e regardi ng the office of President.
(6) Vet her in the event of the election to
the office of President not being conpleted
before the expiration of the termof office of
Pr esi dent under article 62(1) of t he
Constitution, t he Presi dent can
notwi t hstanding the expiration of “the term
continue to hold office under clause (c) of
the proviso to article 56(1) of the Constitu-
tion of India.
HELD that : (1) Only such persons who are el ected nmenbers of
bot h Houses of Parlianent and the Legislative Assenblies of

the States on the date of the election to fill the vacancy
caused by the expiration of the term of office of the
President wll be entitled to cast their votes at the

el ection. [523(C

The nenbers of electoral college nentioned in Article 54 are
not both Houses of Parliament and the Legi slative Assenblies
of the States. The words ,an electoral college consisting

of’ in Article 54 nean that the electoral college shal
consi st of persons nmentioned therein. The words ’'consisting
of refer to the strength of the electoral college. The

Houses of Parlianent and the Legislative Assenblies are
mentioned in Article 54 for the purpose of showing the
qualifications of nenbers of electoral college. If the
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Legi sl ative Assenbly of a State is dissolved, the nenbers of
the dissolved Assenbly do not fulfill the <character of
el ected nenbers of a State Assenbly. The el ected nmenbers of
a dissolved Legislative Assenbly being no | onger nmenbers of
the electoral college consisting of the el ected nmenmbers of
both Houses of Parliament and elected nenbers of the
Legi slative Assenblies of the States, are not entitled to
cast votes at the Presidential election. [517 E-F;, 518 F-H
(2) The vacancies caused by the dissolution of an Assenbly
or Assenblies will be covered by Article 71(4).

In Narayan Bhaskar Khare v. The El ection Comm ssioner of
India. [1957] S.C R 1081, this Court found that not hol ding
the election in Hi nmachal Pradesh could not hold up the
el ection of the President. It may be said on the anal ogy of
the observations in the Khare case that there are vacancies
in the electoral college by reason of the fact that there
are no elected nenbers of the Legislative Assenbly of a
State where the Legislative Assenbly is dissol ved. Article
71(4) was really introduced after the Khare case to shut out
any challenge to the election on the ground that there was
any vacancy anong nmenbers of the electoral college. In view
of the Constitutional declaration or exposition of Article
71(4), it is manifest that the |language is of wi de
anplitude,viz., exi'stence of any vacancy for any reason
"what ever anpng the nenbers of the el ectoral college. It
will take in any case where a personwho-as an el ected nmenber
of the Houses of Parlianent or the Legislative Assenbly of a
State becane entitled to be a menber of ‘the electora
coll ege but ceased to be an el ected nmenber at the relevant
date of the election and therefore becane ~disentitled to
cast vote at the election and that vacancy anong nmenbers of
the el ectoral college was not filled up

Questions as to, what would be the position if there is
"mala fide dissolution" of a State Legislative Assenbly or
Assenmblies or if there is, after the dissolution of the
Assenmbly or Assenblies a "mala fide refusal” to hold
el ections thereto within reasonable tine bef ore t he
Presidential election and al so the question as to what woul d
be the effect of the dissolution of a substantial nunber of
State Legi sl ative Assenblies before t he Presidentia
election left open ? [516 E; 520 C, E-H

3. 4 and 5. The election to the office of ~the President
nmust be held before the expiration of the term of the
Presi dent notw thstanding the fact that at the tine of such
election the Legislative Assenbly of a State is dissol ved.
The election to fill the vacancy in, the office  of the
President is to be held and conpl eted having regard to Arti -
cl es 62(1), 54. 55 and the Presidenti al and Vi ce-
Presidential Elections Act, 1952. [523F]

506
The fixed termof O fice nmentioned.in Article. 56(1) as well
as the nandate in Article 62(1) that the election to fill a

vacancy caused by the expiration of the item of office shal
be conpl eted before the expiration of the termreflects the
dom nant constitutional purpose and intent regarding the
tine when the election of the President is to be held.
Further, the provision in Article 62(2)

that an election to fill a vacancy in the office of the
Presi dent by reason of his death, resignation or renoval or
otherwi se be held as soon as possible after and in no case
later than six nonths fromthe date of the occurrence of the
vacancy shows that the tine to 'hold an election to fill a
vacancy is al so mandatory in chapter. [513 B]

Khare case foll owed.

The conpl etion of election before the expiration of the term
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in the case of vacancy caused by the expiry of the term as
well as filling the vacancy by holding an el ection not |ater
than six nonths fromthe date, of the occurrence of the
vacancy in the other case does not contain any provision for
extension of tine. Provisions contained in Article 83
providing for extension of the period beyond the period of
five years may be referred here by way of contrast. [513 D
The word "otherwise" occurring in Article 62(2) of the
Constitution does not refer to a vacancy caused by the
expiration of the termof office for the obvious reason that
the sane is the subject matter of Article 62(1). The margi-
nal note to Article 62 fully bears this out. Further a
Presi dent whose term has expired can continue to hold the
office only wunder Article 56(1) (c) wuntil his successor
enters upon his office. Article 56(1)(c) is conplenentary
to Article 62(1). Vacancy under this Article does not
enable the President to continue in office. [513 6; 514 B
Provisions of section 7 of the Presidential and Vice-
Presidential Elections Act, 1952, are to be considered al ong
with section 4 of the Act. ~This Act indicates that the
provi si ons _contenpl ate the conpletion of the election before
the expiration of theterm If the conpletion of the
election before the expiration of the termis not possible
because of the death of the prospective candidate, it is
appar ent that the election has comenced before the
expiration of the termbut conpletion before the expiration
of the termis rendered inmpossible by an act beyond the
control of human agency. The necessity for conpleting the
election before the expiration of the termis ‘enjoined by
the Constitution in public and State interest to. see that
the governance of the country is not paralysed by non-
conpliance with the provision in Article 52 that there shal
be a President of India. The _inpossibility of t he
conpletion of the election to fill the vacancy in the office
of the termof office in case of death of a candidate as may
appear fromsection 7 of the 1952 Act does not rob  Article
62(1) of its mandatory character. ([514 D-E; 515 D E]

Article 55 which indicates the nethods of calculating as to
how many votes an el ected nenber of the electoral college
can cast at the Presidential election, has no concern wth
the conpetence of the election of the President because of
the dissolution of the Legislative Assenbly of a State. [518

C D
Article 62 is the constitutional mandate and ot her
provisions like Article 54, 55 subserve Article 62. The

Legi sl ati ve Assenblies of the States are not menbers of the
el ectoral college. None of the Articles 368, 54, 55 can rob
Article 62 of its constitutional content. Article 62
stands-by itself independent of any
ot her provision. [519 F]
Khare case discussed. Bratt v. Brat (1826) 3 Adans 210 ,it
p. 216 and Raburton v. Loveland (1832) 2 D & Cf. 480
referred to.
(6) Article 56 (1) (c) applies to a case where a successor
has not entered his office and only in such circunstances
can a President whose term has expired continue. [523 E-F]
The expression "successor" in Article 56 (1) (c) nmeans a
successor el ected before or even after the expiration of the
term stated Article 62(1). The term of office of the
President is fixed. The election to fill the vacancy caused
by the expiration of the termis to be conpleted before the
expiration of the term It is in that cortex, that the
out goi ng President, notw thstandi ng the expiration of

507
the term continues to hold office under Art. 56(1) unti
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his successor enters upon office. The successor can only
enter upon his office after he takes the oath under Article
60. He can take oath only after the election. it s
possi bl e that the successor cannot enter upon his office on
the day following the expiration of the termof office of
the outgoi ng President for unavoi dable reasons. That is why
Articles 56 (1), 56(1) (c) and 62 (1) are to be read
together to give effect to the constitutional intent and
content that the election to fill the vacancy caused by the
expiration of the termof the President is to be conpleted
before the expiration of the term [516 F-

Held also that : (1) This Court is bound by the recitals in
the order of Reference.  Under Article 143(1) this Court
accepts the statenent of fact set out in the reference. The
truth or otherw se of the facts cannot be enquired or gone
into nor can this Court go into the question of bona fides
or otherw se of the authority making the reference. Thi s
Court cannot go behind the recital. This Court cannot go
i nto di sputed questions of fact ' in its advisory jurisdiction
under Article 143 (1). [521 D E]

Re. Kerala Education Bill case, [1959] S.C.R 995 foll owed.
Re Allocation of Lands ~and Buil ding in a Chief
Conmi ssioner’s Province [1943] F.C R 20 and Re Levy of
Estate Duty, [1944] F.C.R 317 referred

(ii) The Legislative Assenbly of the State of GQujarat has
been di ssol ved. Therefore, any election which has to be
held to the Legislative Assenbly of the State of Gujarat can
only be held after the delimtation of the constituencies
under the Delimtation Act, 1972 Any Legislative Assenbly
of a State which is to be composed after 1971 census is to
be in accordance with Article 170 of the Constitution. The
expression "Population" in Article 170 nmeans the popul ation
as ascertained at the last preceding census of which the
rel evant figure have been published. [523 BC, 522 E]
ARGUMENTS

At t or ney- Gener a

The provisions of Articles 52, 53 and 77 (1) as /'well as
several other provisions of our Constitution clearly show
that without a President the governance of the country under
our Constitution will conme to a standstill. ~The nakers of
the Constitution of every country providing for a President
consider a definite termof office for the President to be

of primary i nportance and express their i ntention
accordingly in their constitution. The nmakers~ of our
Constitution have also done so. The election of the

President before the expiration of the definite period of
term of his office must necessarily also be of primry
i mportance in order to achieve, the intention of the makers
of the Constitution to give the President a definite Period
of his termas President.

Thus clause (1) of Article 62 is expressed in perenptory and
mandatory |anguage to give effect to the intention of the
makers of the Constitution-, it operates independently and
is not circunscribed or conditioned by or dependent on —any
ot her provision of the Constitution. Cause (2) of Article
62 nmakes this still clearer. The contingencies referred in
65 (1) are the sanme as those referred to in 62 (2). Sub-
sections (3) and (4) of Section 4 of the Presidential and
Vice Presidential Elections Act, 1952, enacted in pursuance
of powers conferred wunder Art. 71(3) point to the same
concl usion regarding the perenptory and mandatory character
of Art. 62. Reading proviso (c) to clause (1) of Art. 56 in
the context of 56 (1) and 62, it beconmes clear that,
notwi thstanding the expiration of his term the President
will continue to hold office only for a very brief period
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until his successor enters upon his office. A conparison of
clause (3) 3 of Article 12 of the Constitution of Eire wth

Art. 62 of our Constitution wll also indicate the
per enpt ory and mandat ory character of t he latter.
Perempt ory and mandatory character of 62(1) is no | onger res
integra : Narayan. Bl i askar Khare v. The El ecti on

Conmi ssion of India [1957] S.C.R 1081
Article 54 nerely lays down the qualifications for
nmenbership of the 'electoral college"-nmentioned therein and,

in’ ef fect, only specifies the electorate for t he
Presidential election. Nom nated nmenbers have no place in
t hat . Art. 54 may be read in either of the two ways; one
the electoral <college 'denotes the full strength of the
el ected nenbers of the Legislatures, if all the elective
seats therein had been

508

filled up at the relevant time or, two, it is to consist of
such of the elected menbers of the Legislatures as are
actually el ected nenbers at the relevant tine. On the first
view, it would alnost be inpossible to hold the Presidentia
el ection,  because the full strength of elected nenbers is
rarely available at the relevant time. On the second view,
in the context of 71(4) there will be no difficulty in
holding the election at the relevant time. |If the first
view is accepted, after 1961 Article 71(4) wll bar any
guestion as to the validity of the election on the plea of
exi stence of any vacancy anpong the nenbers of the electora
college electing the President. Wichever view of Article
54 be taken, it would not -affect the validity of
Presidential election held at-atine when the Legislative
Assenbly of a State is not in existence. ~Art. ~71(4) wll
operate as a bar to questioning the wvalidity of the
el ection.

The "el ectoral college" nentioned in Art. 71(4) is the sane
"electoral college" as in Art. 54. This "electoral college"
i s independent of the Legislatures nmentioned in Article 54,
notwi t hstanding that the elected nmenbers of these Legis-
| atures constitute the "electoral college". The words "any
vacancy" in Art. 71 (4) indicate that the vacancy nay be of
any nature, that 1is due to any cause, or may be of any
magni tude.’ The expression "any vacancy for whatever reason’
does not admt of any limtation on its purport or scope.
The words "for whatever reason" enphasis that the nature or
nmagni tude of the reason for any such vacancy is i mmterial
The dissolution of Legislative Assenbly of a State ~would
only be a cause resulting in vacanci es anong nenbers of the
el ectoral college within the meaning of 71(4).

The <clear inplication of 71 (4) read with Articles 54, 56
(1), 62 (1) and 65 is that the election of President nust be
held before the expiration of the term of office of
President, as perenptorily laid down in 62(1), or,  as the
case mmy, as soon as possible, and in no case later than six
nmont hs fromthe date of occurrence of the vacancy due to any
of the causes nentioned in 62(2), as also perenptorily  laid
down in that clause.

Article 55 has no nore effect than indicating how the votes
to be cast at the Presidential election are to be
calculated. This Article lays down that if the fornula laid
down therein are applied. uniformty and parity would be

secur ed. If there should be a vacancy in the "electora
coll ege" on either of the two interpretations on Article 54,
the formula laid dowmm in Art. 55 will still be applicable
and wll be applied and no question regarding the validity

of the election of the President for non-conpliance wth
Art. 55 can possibly arise.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 22

Sol i ci tor-Ceneral
It is fairly clear that the El ectoral College consists of
i ndi vi dual nmenbers and not of the various |egislatures. The
usual language in other statutes where qualifications are
prescri bed does not occur in Article 54. This is because in
the other statutes after |aying dowmn the qualifications a
judicial procedure for determination as to who qualifies
becomes necessary. By the very nature of provisions of Art.
54 all that is elimnated.
The provisions of Art. 56(1)(c) while enabling the outgoing
President to continue reiterate that his term nonethel ess
has expired. Art. 62(1) binds itself with the [imt of time
within which the election of a successor nust take place.
The Iimt of time is the expiry of the termof the out-going
Presi dent .
There is no reason to depart fromthe natural interpretation
of the |language of Art. 54, 56 and 62, by any supposed
principles to beinferred fromthe so-called federal nature
of the' lndian Constitution. Although the President is Part
of the ‘constitutional nachinery, but having regard to
functions  assigned to him nanmely that of a Constitutiona
head, always acting according to the advice of the Centra
Cabinet, it does not matter to any state as to who occupies
the office of the President nor is there any federa
principle violated by permtting the menbers of the existing
| egi sl atures constituting the electoral college to elect the
President. The Union Territories have their - representation
only through the Menbers of Parlianent. This'is no reason
why the same principle should not be applicable f or
i nstance, when the Cujarat Assenbly is not there, the
Menbers of Parliament from Gujarat constituencies are there
to represent

509
it inthe electoral college, The electoral college is always
duly constituted consisting of the menbers to answer the
description of Art. 54.
Art. 71(4) excludes a plea (based on the contrary
i nterpretation by using the ‘expression "for what ever
reasons” qualifying the vacancy.
Addi tional Solicitor Genera
In the working of the Constitution the franers clearly
contenpl ated di ssolution of Legislative Assenblies and -even
of the House of the People not only by expiration of tine
but even earlier Articles 172(1) and 174(2) regarding
Legi sl ative Assenbl i es; Articles 83(2) and 85(2) (b)
regarding the House of the People. The franmers of the
Constitution, therefore. knew that there may not be in
exi stence an elected House of the People or a | Legislative
Assenbly of a State at every point of time in the working of
the Constitution. Therefore, when Article 54 speaks of
el ected nenbers of the House of the People and  elected
nmenbers of the Legislative Assenblies of the States, it only
prescribes the composition or strength of the elected
col | ege. It does not specify at what point of time this
strength or conposition is to be determ ned. The words
,.consisting of" do not nean "Miust at the tine of election
consi st of".
Del i berative assenblies are not inconpetent to performtheir
duties or exercise powers because of vacancies in their
menbership Fishwill v. Celand C.L.R 186 (188-89 and 198-
99) and Amayal Achi v. Lakshm Achi [1945] F.C. R

1. If the vacancies resulting in non-representation of an
entire State in the Council of States or the Houses of the
People do not affect the constitution of the Council of

States or the House of the People or its power to carry on
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its functions, it is difficult to understand how the absence
or representation of an entire State in the electora
col l ege makes a difference in the composition or functioning
of the electoral college.

Article 62(1) deals with periodical vacancies and Article
62(2) deals with casual vacancies. Reading articles 54 and
62 together it beconmes clear that before the end of the
peri odi cal vacancy or within six nonths of the occurrence of
the casual vacancy the new President nust be elected-from
amongst the menbers of the electoral college nmentioned in
Art. 54.

Article 55 relates to the node of cal culation of votes and
guarantees that the elections will be held and nust be held
in the tinme schedule prescribed in Art. 62. The npde of
conputati on of votes onthe basis of total strength has been
followed by the Election Conmission, ever since the first
Presidential election in 1952.

[ f any doubt rermained with regard to the composition of the
el ectoral / coll ege that doubt stood resolved by Art. 71(4).
The words "any vacancy" in this article would also include
vacancy arising by reason of conpulsion of Iaw nanely,
di ssolution. The words "for whatever reason" put the natter
beyond doubt . Article 71(4) is based on t wo pre-
suppositions; (1) that Art, 54 deals with the total strength
of the electoral college but not the tine of election and
(2) that Art. 62 deals with the tine of election and the
el ection must be held at the tine there ment i oned
irrespective of whether or not the total strength factually
exists at that tine.

The speeches made in the Parliament during the Constitution
(El event h Arendnent) Bill disclose that the contingency that
has now arisen, nanely, a State of the  Union bei ng
unrepresented through nenbers of its Legislative Assenbly
consequent upon dissolution was contenplated and provided
for in Art. 7 (4).

Article 56(1) (c) does not. contenpl ate any possi bl e
"successor" but only a successor who has been el ected-that
is the President-elect. This is clear fromthe words "unti
hi s successor enters upon his office."

Death is a contingency contenplated under sec. 7 of the
Presidential and Vice-Presidential Elections Act 1952 would
have to be worked out within the time schedule fixed in
article 62(1) of the Constitution read with sec. 4(1) of

510

the AcT and if necessary by anmending sec. 4(1) of the Act
to, neet the contingency of death occurring at a date very
near the date of expiry of the termof office of outgoing
Pr esi dent .

The notification under sec. 8 of the Delam nation Act /1972
having already been published under sec. 10 of that Act
prior to the date of dissolution of the Gujarat Legislative
Assenmbly, the constituencies have to be delinited so as to
acconmmodate 182 seats in the place of 168 seats.

Bi har

Except in cases specifically provided for under clause (2)
of Art. 62 this article requires that the election to fill
the vacancy at the expiration of the period of 5 years from
the date on which the President entered upon his office,
shal | be conpleted before the expiration of the term Thi s
mandate of the franers of the Constitution is not qualified
by the Proviso to Art. 56. In fact, Article 62 perenptorily
and in absolute terns enjoins that election be held in the
natural course before the expiration of the term and even
in unforeseen circunstances "not later than 6 nonths from
the date of the occurrence of the vacancy."
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Though Art. 71(4) does not envisage a contingency where a
State Legislature has been dissolved, the words of Art. 62
have an inexorable force. There can be no difficulty in
applying the fornmula contained in Art. 55 and worklng out
the scale of representation in spite of the dissolution of
Legi sl ative Assenmbly of a State.

Mani pur

Art. 62(1) is nandatory and the election to elect a new
President to the vacancy is to be conpleted before the
expiration of the’ term oF office of the Pr esi dent
irrespective of the dissolution of the Legislative Assenbly
or Assenblies of a State or States. The el ected nmenbers of
bot h Houses of Parliament can represent the people of State
whose |egislative assenbly has been dissolved. Art. 71(4)
is also intended to -cover the vacancy caused by the
di ssolution of a Legislative Assenbly.

Tam | Nadu

On a true and correct sense, of the interpretation of
Articles /54, 55, 56, 62 and 71, the electoral college need
consi st ‘only of the el ected nenbers of such assenblies as
are in existence at the tine of expiration of the period of

of fice of the outgoing President. Di ssol ution of a
Legi slative Assenbly w |l anpunt to "Vacancy" in electora
college within the nmeaning of Art. 71(4). It follows,

therefore, that the election of the President nust be held
before the expiration of the termof the outgoing President
notwi t hstanding the fact that at the tinme of such election
the Legislative Assenbly of a State is dissol ved.

On a correct interpretation of the relevant articles of the
Constitution, Art. 71(4) cannot include within its scope
"vacanci es" by reason of dissolution of Assenblies or the
House of People made nmala fide or in colourable exercise of
power or with an ulterior purpose. Further, if the House of
the People or majority of the Assenblies is dissolved and
reelection to the House or Assenbly is deliberately not
conducted w thin a specified period, the election of the
President should not take place. | Ordinarily, election to
the di ssol ved House or Assenblies should be conpleted within
reasonable tinme before the expiry of the term of the
out goi ng President. Art. 62(1) should be construed as
subject to the inplied limtation that if election to the
di ssol ved assenbly or the House of People is not held within
a specified period except for a sufficient cause, the
election to the office of the President should not take
pl ace. The question whether there is sufficient” cause or
not for not holding the election is for the Supreme Court to
deci de.

Bhar ati ya Jana Sangh

Under Article 143(1) of the Constitution it 1is not
obligatory for the Supreme Court to give opinion. It may in
certain cases decline to express opinion under its<-advisory
jurisdiction. As this Reference has not been nade by reason
of

511

any bonafi de doubt existing in the mnd of Govt.-but with a
view to trying to secure judicial approval for a course of
political action Govt. has already decided on, the Suprene
Court should decline to express any opinion on this
Ref erence unl ess :

(a) The CGovt. agrees to nodify the Ternms of Reference so as
to cover the two inportant aspects, nanely, (1) inclusion of
Art. 170 and al so the Del am nation Act and (ii) inclusion of
the question as to whether the election would be wvalid if
the Govt. by its own acts of omi ssion or commission, denies
to the representatives of GQGujarat an opportunity of
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participating in the elections; and

(b) Government unreservedly comits itself to abiding by
Suprenme Court’s opinion.

The "electoral college" nentioned in Article 54 does not
consist only of the elected nenbers of such Legislative
Assenblies as are in existence at the tine of the hol di ng of
Presidential election but consists of elected nmenbers of al
the State Legislative Assenblies, and of the two House of
Parliament, and if any one of the Assenblies is not in
exi stence. the electoral college is inconplete. When the
Legi sl ative Assenbly of any State is dissolved, it will not
amount to ,.any vacancy" in the electoral college within the
nmeani ng of Article 71(4) The functioning of the Constitution
is predicated upon the existence of and not on the absence
of the Legislatures. This is evident fromArticles 79 and
168.

Art. 55(2) is so designed as to nmaintain parity between the
States ~as a whole and the Union, and wuniformty anobngst
States| inter ~se, ~There is a purpose behind this. That
purpose. is” to maintain the neutral character of t he
President  _as between the Centre and the States, and the
States inter se

If the election to the office of the President be held in
the absence of the Legislative Assenbly in one or nore
States, the federal structure of the Constitution would be
underm ned and the people of the States who have not parti-
cipated in the election of the President mght develop a
doubt that they nmay not get justice fromthe President in
their disputes with the Union or States which participated
in the election.

I mredi ate holding of elections after dissolution of the
State Legislative Assenbly or the Lok Sabha is nmandatory and
the provisions of Art. 170 and of the Delimitation Act of
1972 should be interpreted as directory in order to
har moni se these provisions with the provisions of Articles
54. 56, 62, 79 and 168 of the Constitution

The election to the office of President cannot be validly
held, when at the tinme of such election the Legislative
Assenbly of any State is dissolved. To hold the election in
the absence of a Legislative Assenbly will directly violate
the provisions of Articles 54, 5579 and 168 of the
Consti tution.

The President can continue to hold the office under 56(1)(c)
notwi t hstanding the expiration of the term But a healthy
convention will be to abide by the directory provision given
in Art. 62(1) and to hold the election during the term of
the President.

I ndi an National Congress (O

The nenbers of Electoral College are not specifically
el ected for the purpose of voting in Presidential Election
The parity between the States and the Centre provided for in
Art. 55 cannot be possibly achieved if one or nore States
remain totally wunrepresented. Art. 71(4) is intended to
cover an altogether different situation. The vacancy in-the
el ectoral college can only nean that certain seats in _an
assenbly may be vacant but not that the whole House is
absent on account of its dissolution

A harnoni ous construction of the rel evant provisions of the
Constitution wll reveal that if any State Assenbly is not
in existence a fresh election to the State Assenbly should
be hel d before the election to the office of the President.

I ndi an Musl i m League

The "el ectoral college" spoken of in Article 54 consists of
both the Houses of Parlianment as well as of all the State
Assenmblies. It is not legal to hold
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election if one or nore State Assenblies are not in
exi stence at or before the expiration of the termof office
of the President. Qherwise the uniformity in the scale of
representation of the different States at the election of
the President cannot be maintained. The parity between the
States as a whole and the Union will also be destroyed. The
dissolution of a Legislative Assenbly amounts to non-
exi stence of a constituent unit of the electoral college.
It is not a casual vacancy contenplated in Art. 71(4).
Though ordinarily the President’s el ection nust be conpleted
before tile expiration of the term the aid of Art. 62
cannot be so taken as to affect the basic provision in Art.
54 regarding the conposition of the electoral college. The
proviso to Art. 56(1)(c) enables the President to continue
in office even after the expiry of his term There is no
provision that the election of the President cannot be

postponed for ~a very short and reasonable period. No
el ection ‘canbe held in the absence of conplete electora
col | ege. The elections to the State Assenbly can be

conpl eted wi thout any unreasonabl e delay and Presidentia
el ection held thereafter:

Socialist Party :

The President can continue in office beyond his term of
office. but not beyond six nonths fromthe date on which
vacancy occurs. However. even without the President or the
Vi ce-President, there can be no constitutional vacuum for
the office of the President because the Chief Justice or the
senior nost judge of the Supreme Court can officiate as a
President of India under President (D scharge of " Functions)
Act 1969.

The vacancy spoken of in Art. 71(4) is only a casua
vacancy. Vacanci es caused by the non-existence of any State
Legi sl ative Assenmbly or even of Lok Sabha in future  would
disturb the wuniformty in the scale of representation of
different states as well as parity between the states as a
whole and the Union. Holding of (election to the office of
the President in the absence of a Legislative Assenbly wll
clearly violate Art. 55. Not only that. It “with also
anount to destruction of the Federal structure and also the
basic principle, of republicanism nanely, equality  of
States in the Union to take part in the Presidentia
El ecti on.

JUDGVENT:

ADVI SORY JURI SDICTION : Special Reference No. 1 of 1974.
(Reference under Article 143 of the Constitution of I|ndia.)
Niren De, Attorney General of India, Lal Narain Sinha, Sol
General of India and R N Sachthey, for Attorney Ceneral of
I ndi a.

F. S. Nariman Addl. Solicitor General of India, 'S. P.
Nayar and G rish Chandra, for Election Comn ssion

Lal Narain Sinha, Solicitor General of India, and M N
Shroff, for Advocate General for the State of Mharashtra.
S. CGovi nd Swam nat han, G Ranmaswany and A. Subhashini for
Tam | Nadu Bal bhadra Prasad Singh and U. P. Singh for Bihar

M Veer appa for Karnat aka.

R P. Kapoor, for Madhya Pradesh.

M N. Abdul Khader and K. R Nanbiyar for Keral a.

N. | botanbi Singh and R N. Sacht hey for Mani pur

S. N. Kachker and O. P. Rana for Utar Pradesh

L. M Singhvi, U P. Singh and S. M Jain for, Rajasthan
For the Applicants Interverners: Rajinder Lal Kohli, S. K
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Bagga, S. Bagga, Satish Kohli and Yash Bagga, for P. S.
Wl ace.
C. L, Lakhanpal, S. K Mhta, K R Nagaraja, M
Qamaruddi n, Vinod Dhawan and V. Myakrishnan, for Indian
Nati onal Congress (O
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Sant okh Singh and N. R Choudhry for Socialist Party.
Bashir Ahned, Shakeel Ahned and K. L. Hathi for Indian Union
Musl i m League.
L. K. Advani, President, Bhartiya Jana Sangh, appeared in
person for Bhartiya Jana Sangh.
M M Bajaj and Harinder Singh Khera appeared in persons,
The Judgrment of the Court was delivered by
RAY, C.J.-This Reference has been nade by the President
under Article 143(1) of ‘the * Constitution of India for the
opi nion of this Court on certain questions of constitutiona
i mportance bearing upon the election to fill the vacancy on
the expiry of the termof office of the President on 24th
August, 1974.
The Reference turns on the principal question as to whether
the election to fill the vacancy caused on the expiry of the
termof office of the President nust be conpleted before the
expiry of the termof office notw thstanding the fact that
the Legislative Assembly of the State of Cujarat is
di ssol ved.
Article 52 states that there shall be a President of India.
Article 56(1) states that the President shall hold office
for a termof five years fromthe date on which he enters
upon his office. ‘Article 60 states that every President
before entering upon his office shall nmake and subscribe an

oath or affirmation as nentioned therein: Article 63(1)
states that an election to fill a vacancy caused by the
expiration of the termof the office of President shall be
conpl eted before the expiration of the term Article  56(1)
(c) states that the President shall, ~notwthstanding, the
expiration of his term continue to hold office wuntil his

successor enters upon his office.

The fixed termof office mentioned in Article 56(1) as/ will
as the, mandate in Article 62(1) that the election to/fill a
vacancy caused by the expiration of the termof office shal
be conpl eted before the expiration of the termreflects the
dom nant constitutional purpose and intent regarding the
time when the election of the President is to be held. Fur-
ther, the provisionin Article 62(2) that an election to
fill a vacancy in the office of the President by reason of
his death, resignation or renmoval or otherw se be held as
soon as possible after and in no case later than six nonths
from the date of the occurrence of the vacancy ' shows . that
the time to hold an election to fill a vacancy is  also
mandatory in. character.

The conpletion of election before the expiration of the term
in the: case of vacancy caused by the expiry of the term as
well as filling the vacancy by holding an el ection not | ater
than six nonths fromthe dateof the occurrence of the
vacancy in the other case does not contain any provision for
extension of tine. By way of contrast reference nay be made
to Article 83 where it is said that though the expiration of
the period of five years shall operate as a dissolution of
the house the period may, while a Proclamati on of Emergency
is in operation, be extended by Parliament by law for a
peri od not exceeding one year at a tinme and not extending in
any case beyond a period of six nonths after the Proclama-
tion has ceased to operate

514

The i nterveners suggested that the wor d "ot herw se"
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occurring in Article 62(2) of the Constitution contenplates
a case of filling a vacancy occurring by the expiration of
the term but where such vacancy cannot be filled up by
conpleting the election before the expiration of the term by
reason of dissolution of the Assenbly. The interveners
submitted that a vacancy could in such a case be filled up
not later than six nonths from.the date of the occurrence
of the wvacancy. The submission of the interveners is
unsound. The word "ot herw se" does not refer to a vacancy
caused by the expiration of the termof office for the
obvious reason that the same is the subject mtter of
Article 62(1). The marginal note to Article 62 fully bears
this out. Further, a President whose termhas ,expired can
continue to hold the office only under Article 56(1) (c)
until his successor enters upon his office. Article 56(1)
(c) is conplementary to Article 62(1). Here successor means
a successor el ected before or even after the expiration of
the term stated in Article 62(1) and as fully explained
| ater on.

The word "otherw se" may take in cases where, for exanple
a President becone disqualified to hold the office or where
his election is declared void, and, therefore, he cannot
hold the office. |In-such cases, an electionis to be held
not later than six nonths fromthe date of the ,occurrence
of the vacancy.

Article 65(1) provides that where the office of t he
Presi dent by reason of his death, resignation or renoval or

ot herwi se becomes vacant, the Vice-President shall act as
President until the date on which a new President elected to
fill vacancy enters upon his office. Article. 56(1) is
conplemrentary to Article 62(2). An election to fill a

vacancy in the office of the President for the reasons
nmentioned in Article 62(2) obviously does not ' attract
Article 56(1) (c). This is another reason which establishes
that the word "ot herw se" used in relation to vacancy in the
of fice of the President under Article 62(2) cannot cover the
case of a vacancy in the office/of the President by the
expiration of the term Vacancy under Article 62(2) does
not enable the President to continue in office.

The interveners suggested that section 7 of the Presidentia
and Vi ce-Presidential Elections Act, 1952 her ei naf ter
referred to as the 1952 Act shows that an election to fill
the wvacancy in the office of the President may not be
conpl et ed bef ore the expiration of the term The
interveners, therefore, submitted that it could not be  held
that the conpletion of election before the expiration of the
termwas a mandatory provision.

Section 7 of the 1952 Act states that if a candi date whose
nom nation has been nmade and is found to be in order on
scrutiny, dies after the tine fixed for nomnation and a
report of his death is received by the Returning O ficer
before the commencenent of the poll, the Returning Oficer
shal I, upon being satisfied of the fact of the death of the
candi date, countermand the poll and report the fact to the
El ection Commission, and all proceedings with reference to
the el ection shall be conmenced a newin all respects as if
for a new el ection.

These provisions in section 7 of the 1952 Act are to be

considered ;along with section 4 of the 1952 Act. Secti on
4(3) of the 1952 Act
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states that in the case of an election to fill a vacancy

caused by the expiration of the term of office of the
President or Vice-President, the notification wunder sub-
section (1) shall be issued on, or as soon as conveniently-
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may be after, the sixtieth day before the expiration of the
term of office of the outgoing President or Vice-President,

as the case may be, and the dates shall be so appointed
under the said sub-section that the. election wll be
conpleted at such time as will enable the President or the

Vi ce-President thereby elected to enter upon his office on
the day following the expiration of the termof office of
the outgoing President or Vice-President, as the case my
be.

The 1952 Act indicates that the provisions contenplate the
conpletion of the election before the expiration of the
term Section 7 of the 1952 Act speaks of the contingency
of death. In spite of the counternmanding of the election in
the case of death of a person whose nomination has been
found in order it is provided that any other candi date whose
nom nation was valid at the tine of the counternmanding of

the poll will not be required to present a fresh nom nation
Again, /it is provided that no person who has withdrawn his
candi dature before the countermandi ng of the poll shall be

ineligiblle “for being noninated as a candidate for the
el ection.  Therefore, it is the sanme process of Presidentia

el ection which, was comrenced under the Act for conpletion
before the expiration of the term It is true that fresh
nom nations can be presented by persons other than those
whose nom nations have been found to be in order. That is
only because people are given the choice for presenting
fresh nom nati on papers for candi dates of choice because of
the new and unanticipated events.” It is not entirely a
fresh election. It is in sone respects a new election. It
is in other respects a continuation of the “election which
commenced but coul d not be conpl et ed because of death.

In determ ning the question whether a provision is nmandatory
or directory, the subject natter, the inportance of the
provision, the relation of that provision to tile | genera

obj ect intended to be secured by the Act will decide whether
the provision is directory or mandatory. It is the duty of
the courts to get at the real intention of the |egislature
by carefully attending the whol e scope of the provision to
be construed. The key to the opening of every law, is the
reason and spirit of the law, it is the aninus i mpotenti a,
the intention of the | aw maker expressed in the law itself,
taken as a whole". (See Bratt v. Bratt (1826) 3 Addans - 210
at p. 216).

If the conpletion of election before the expiration of the
termis not possible because of the death of the prospective
candidate it is apparent that the election has comenced
before the expiration of the termbut conpletion before the
expiration of the termis rendered inpossible 'by an act
beyond the control of human agency. The necessity for /com
pleting the election before the expiration of the term is
enjoi ned by the Constitution in public and State interest to
see that the governance of’ the country is not paral ysed by
non-compliance wth the provision that there shall ‘be a
Presi dent of India.

The inmpossibility of the conpletion of the election to fill

the vacancy in the office of the President before the
expiration of the termof office in the case of death of a
candi date as may appear fromsection 7 of’ the 1952 Act does
not rob Article 62(1) of its mandatory character.

516

The nmaxim of |law inpotentia excusat legem is intimtely
connected with another maxim of law lex non cogit ad
i mpossi bilia. | mpotentia excusat legemis that when there
is a necessary or invincible disability to perform the
mandatory part of the law that inpotentia excuses. The |aw
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does not conpel one to do that which one cannot possibly
perform "Where the law creates a duty or charge, and the
party is disabled to performit, without any default in him
and has no renedy over it, there the lawwll in general
excuse him" Therefore, when it .appears t hat t he
performance. of the formalities prescribed by a statute, has
been rendered inpossible by circunstances over which the
persons interested had no control, like the act of God, the
circunstances will be taken as a valid excuse. Where the
act of God prevents the conpliance of the words of a
statute, the statutory provision is not denuded of its
mandatory character because of supervening inpossibility
caused by the act of God. (See, Broomis Legal WMaxins 10th
Edition at pp. 1962-63 and Craies on Statute Law 6th Ed. p.
268).

The effect of Article 62(1) was considered by this Court in
Nar ayan Bhasker Khare v: The Election Comrission of India
reported in [1957] S.C.R 1081.  Das, C J. spoke, for the
constitution Bench of seven |earned Judges. The petitioner
there made an application-under .Article 71(1) of the
Constitution -invoking the jurisdiction of this Court to
inquire into and deci de what ‘had been described as a grave
doubt in connection with the election of the President and
to direct the Election Comm ssion not to proceed wth the
pol I i ng which had beenfixed for 6 May, 1957 but to hold the
sanme after conpleting the elections to the Lok Sabha and the
Legislatures in all the States of the lndian Union including
the Union territory. One of the contentions in that case
was that one of the petitioners was a prospective candidate
for election to the Lok Sabha from one ~of the Punjab
constituencies where election was yet to be held and he
woul d be prevented fromexercising his right to vote for the
election of the President. This Court held that Article 62
of the Constitution required that the election of the
Presi dent nust be conpleted within the'tine fixed by it and
this provision is conceived in the interest of the people in

general and is nmandatory in character. The interveners
submtted that the observation of this Court in the / Khare
case (supra) about the perenptory requirement to fill the

vacancy caused by the expiration of the termof .office was
obiter. That is not so. Das, C J. speaking of Article 62

said "it is necessary to bear in mnd this clear nmandatory
provision of the Constitution". That is the true position

There, is another inportant observation in the Khare case
(supra). It was contended there that the electoral college

mentioned in Article 54 nust be constituted after elections
in all States and Union Territories are conpleted and shoul d
consist of all the elected nmenbers falling within both the
categories because the Presidential election could not be
held until the vacancies were filled up. Elections did not
t ake pl ace in H machal Pradesh. El ecti ons in tw
Constituencies of the State of Punjab also did not take ace.
It was held that the election process could not be held up
till after the expiry of the five years term because it
woul d i nvol ve non-conpliance wth the mandatory provisions
,of Article 62. Das, C. J. referred to the electora
col  ege said that
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if there are vacancies in Parlianent or in the Legislature
of one or more States, the election of the President
required by Article 62(1) to be held before the expiry of
the termof the outgoing President cannot be held up unti
the vacancies were filled up. This Court found that not
holding the election in H machal Pradesh could not hold up
the el ection of the President.
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The termof office of the President is fixed. The election
to fill the vacancy caused by the expiration of the term is
to be conpleted before the expiration of the term It is in
that context that the outgoing President notwithstanding the
expiration of the termcontinues to hold office under
Article 56(1) until his successor enters upon office. The
successor can only enter upon his office after he takes the
oath under Art. 60. He can take oath only after the
el ecti on. It is possible that the, successor cannot enter
upon his office on the day following the expiration of the
term of office of the outgoing President for unavoidable
reasons. That is why Articles 56(1), 56(1) (c) and 62(1)
are to be read together to give effect to the constitutiona
intent and content that the election to M the vacancy
caused by the expiration of the termof the President is to
be conpl eted before the expiration of the term

The interveners submtted that the true character of Article
62 depended on Articles 54 and 55 of the Constitution
Article 54 states that the President shall be elected by the
nenbers. ‘of - an electoral college consisting of (a) the
el ected nenbers of both Houses of Parliament;. and (b) the
el ected menbers of the Legislative Assenblies of the States.
The Constitution-nmakers may wel |l have visualised that al

| egi sl ati ve bodi es should be in existence at the tine of the
Presidential election and all elected nmenbers of such bodies
should participate in that election. But that is only an
i deal . The realisation of this ideal i's not practicable,
because of the likely vacancies in the |egislative bodies
due to death, disqualification, resignation and the |ike.
Article 55(1) states that as far as practicable, there shal
be wuniformty in the scale of representation  of the

different States at the election of the President. Article
55(2) states that for the purpose of  securing such
uniformty anpbng the States inter se as well as parity

between the States as a whole and the Uni on, the nunber of
votes which each elected nenber of Parliament and  of the
Legi slative Assenbly of each State is entitled to /cast at
such el ection shall be determned in a manner set out in the
sub-article.

The interveners subnmtted that the units of the electora
college were Houses of Parlianent —and the Legislative
Assenmblies of States. The Jan Singh submitted that the
denocratic character of the Constitution demanded that there
should be elected nmenbers of Legislative Assenblies  of

States to be entitled to cast votes at such election: It
was said that if States were denied such right, they would
be denied representation. It was also said that if States

were denied the right to cast votes at the election, the
parity between the States and the Union woul d be di st urbed.
The nenbers of electoral college nentioned in Article 54 are
not both Houses of Parliament and the Legi slative Assenblies
of the States.
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The essence as well as scope of. Article 54 is nmerely to
prescribe qualifications required for electors to elect
President. The el ected nenbers of both Houses of Parlianent
and the Legislative Assenblies of States are the only
nmenbers of the electoral college.

The essence of Article 55 nmerely lies in the application of
fornmul ae each elector having the required qualifications
under Article 54 shall be entitled to exercise the nunmber of
votes in accordance with Article 55. Neither Article 54 nor
Article 55 has anything to do either with the tine of the
election to fill the vacancy before the expiration of the
term or to prevent the holding of the election before the
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expiration of the term by reason of dissolution of
Legi sl ative Assenbly of a State.

The electoral <college as nmentioned in Article 54 is
i ndependent of the Legislatures nentioned in Article 54.
None of the Legislatures nmentioned in Article 54 has-for the
purpose of that Article any separate identity vis-a-vis the
el ectoral college. The electoral college conpendiously
i ndi cates a nunber of persons, holding the qualifications
specified in the Article to constitute the electorate for
the election of the President and to act as independent
el ectors.

Nei t her Article 54 nor Article 55 prescri bes the
circunstances in which or the time when the election of the
President shall take place.  Article 55 has no concern with
the conpetence of the election of the President because of
di ssolution of the Legislative Assenbly of a State. Article
55(2) deals with the formul ae for securing uniformty anong
the States inter se and parity between States as a whol e and
the Union. It isinportant to notice that parity is not
bet ween each State separately as a unit on the one hand and
the Uni on-on the other but between the States as a whol e and
t he Uni on.

Article 55(1) states that as far as practicable, there shal
be wuniformty in ‘the scale of representation. It is
i ndi sputable that the uniformty anong the States inter se
and parity between the States as a whol e and the Union which
are contenplated in Article 55(2) are not the sane thing as
uniformity in the scale of representation of the different
States contenplated in Article 55(1). The words ’'as far as
practicable’ in Article 55(1) in relation to uniformty in
the scale of representation of the States are inportant.
Article 55(1) shows that the words "as far as practicable’
indicate that in practice the scale of representation nay
not be uniform because of the actual nunber of electors

entitled at the date of election to cast their votes. The
actual nunber of electors at the date of the el ection of the
President mmy not be equal to the total number of /all the

elected menbers of both Houses of Parlianment  and al
Legi sl ative Assenblies of all States.

Article 55 indicates the nethods of calculating as "to how
many votes, an el ected nenber of the electoral college can
cast at the Presidential election. Article 55 has nothing

to do with any vacancy in the electoral college | as
nentioned in Article 71 (4), or a cesser of nenbership  of
the el ectoral college, by reason of a nmenber not. fulfilling

the character of el ected nenber of both Houses of Parlianent
or of Legislative Assenblies of States.

The words ’"an el ectoral college, consisting of in Article 54
nmean that the electoral college shall consist of persons
mentioned therein. The
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words 'consisting of’ refer to the strength of the electora
col | ege. The Houses of Parlianent and the Legislative
Assenmblies are nmentioned in Article 54 only for the purpose
of showing the qualifications of electoral college. The
di ssolution of the Assenbly neans that there are no elected
nmenbers of that dissolved Assenbly. The electoral college
is always ready to neet the situation at the expiry of the
term of office or any vacancy caused by death, resignation
or removal or otherwi se. The elected nenbers of a dissolved
Legi sl ative Assenbly of a State are no | onger nenbers of the
el ectoral college consisting of the el ected nmenbers of both
Houses of Parlianent and el ected menbers of the Legislative
Assenblies of the States and are, therefore, not entitled to
cast votes at the Presidential election.
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It was said by the interveners that Article 54 reflects the
denocratic pattern of participation by the States in the
choice of the President and if a State were denied such a
right, it would be undenocratic. Recourse was taken to
Article 368 to show that Articles 54 and 55 were nmentioned
in the proviso to Article 368 and if any anendnent of
Article 54 and 55 was required consent of the States was
necessary. It was, therefore, said by the interveners that
Articles 54 and 55 read with Article 368 would be a key to
the interpretation of Article 62 that no election of the
President could be held wthout the representation of
el ected menbers of Legislative Assenblies of the State where
the Assenbly has been dissolved. These submi ssions on
behal f of the interveners are w thout substance.

Article 54 lays down the qualifications for nenbership of
the electoral college. The Gujarat State Assenbly has been
di ssol ved under Article 174. As a result of t he
di ssolution, there are no el ected nenbers of the Legislative
Assenbly /in -a State. The electoral college consists of
el ected ‘nenbers of State Assenblies. |If the Legislative
Assenbly —of —a State is dissolved,  the nmenbers of that
di ssol ved Legislative Assenbly do not fulfil the character

of el ected nenbers of ‘a State Assenbly. It will not only be
undenocratic but al'so unconstitutional to deny the elected
menbers of both the Houses of Parliament as well as the

el ected nenbers of the Legislative Assenblies of the States
the right to elect the President in accordance with the pro-
visions of the Constitution only because the Assenbly of a
State is dissolved. = The true neaning of Article 54 is that
such persons as possess the qualification of being elected
nmenbers of both Houses of Parliament and of  Legislative
Assenblies of States at the crucial time of the date of
election wll be eligible menbers of the electoral \ college
entitled to cast vote at the election to fill the | vacancy
caused by the expiration of the term of office of the
Pr esi dent .

The submissions of the interveners that Article 62 /'will be
construed in the |light of Articles 54, 55 and 368 are
unsound. It has always to be renmenbered that Constitution

is "the revelation of great purposes” which were intended to
be achieved by the Constitution as a continuing -instrunent
of Government. |In Warburton v. Loveland (1832) 2D & O .~ 480
it has been said that 'no rule of construction can require
that when the words of one part of a statute convey a clear
nmeaning, it shall be necessary to introduce another part of
a statute for the purpose of controlling or dimnishing the

ef ficacy of t he first part". Article 62 is t he
constitutional date and ot her provisions |ike
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Articles 54, 55 subserve Article 62. The Legislative
Assenblies of the States are not menbers of the “electora
col | ege. None of the Articles 368, 54, 55 can rob ‘Article
62 of its constitutional content. Article 62 stands by
itself independent of any other provision

It is appropriate at this stage to refer to provisions
contained in Article 71(4) of the Constitution. Article
71(4) was introduced by Constitution (Eleventh Anendnent)
Act, 1961. The provision in Article 71(4) is that the
el ection of a person as President or Vice-President shal
not be called in question on the ground of the existence of
any vacancy for whatever reason anong the nenbers of the

el ect oral col | ege electing him Article 71(4) was
introduced after the decision of this Court in the Khare
case, (supra). Das, C.J. said in the Khare case (supra)

that though there are vacancies in the Parlianent or the
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State Legislative Assenblies by reason of elections not
havi ng been held in H nmachal Pradesh and two Constituencies
in the State of Punjab, the holding of Presidential Election
cannot be postponed. This Court in the Khare case (supra)
stated that doubts or disputes of that nature could be
canvassed only after the conclusion of the entire election

No opinion was expressed in the Khare case (supra) as to
whet her a vacancy of the type in that case in the electora

college could be a ground for <calling in question the
election of the President. To renove all doubts, Article 71
(4) was introduced.

If as a result of dissolution of a Legislative Assenbly of a
State, there are no elected nenbers of the Legislative

Assenbly of a State, a State will not have any elected
menbers of a State Legislative Assenbly to qualify for the
el ectoral college. It may be said on the analogy of the

observations in the Khare case (supra) that there are
vacancies  in the electoral college by reason of the fact
that there are no elected nenbers of the Legislative
Assenbly of a State where the Legislative Assenbly is
di ssol ved. That nmatter will not be a ground either for
preventing the holding of the election on the expiry of the
term of the President or suggesting that the election to
fill the vacancy caused by the expiry of the term of the
office of the President could be held only after the
election to the Legislative Assenbly of a State where the
Legi sl ative Assenbly is dissolved is held.

Under Article 54 only elected nunbers of both Houses of
Parliament and the Legislative Assenblies of the States are
menbers of the el ectoral college.” The nunerical strength of
the electoral college will be the total nunmber of elected
nenbers of both Houses of Parliament and the Legislative
Assenblies of the States. At any particular tine there my
not he the full strength of the electoral college. At the
rel evant date of the Presidential election if a person who
was prior to that relevant date an el ected nenber  of the
Houses of Parliament or of the Legislative Assenblies of the
States and ceased to becone an elected nenber of any of the
| egi slative bodies by reason of death or resignation or
di squalification or dissolution of the legislative body such
a person would not possess the qualification to be _an
el ector. Article 71(4) was really introduced after the
Khare case (supra) to shut out any challenge to the election
on the ground that there was any vacancy anong nenbers  of

the electoral college. In view of the constitutiona
decl arati on or exposition
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of Article 71(4) it is manifest that the | anguage is of wi de
anplitude, viz., existence of any vacancy for any reason
what ever anbng the nenbers of the electoral coll ege: It
will take in any case where a person who as an- elected

menber of the Houses of Parlianment or the Legislative
Assenmbly of a State becanme, entitled to be a nmenber of the
el ectoral college but ceased to be an el ected nenber at the
rel evant date of the election and therefore becane
disentitled to cast vote at the election and that vacancy
among nmenbers of the electoral college was not filled up

We refrain from expressing any opinion on the question which
has been posed during argunents as to what would be the
position if there is "mala fide dissolution® of a State
Legi slative Assenbly or Assenblies, or if there is, after
the dissolution of the Assenbly or Assenblies, a "nala fide
refusal” to hold elections thereto within reasonable tine
before the Presidential election because such a question
does not arise on the present Reference. Li kewi se, we
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refrain from expressing any opinion on the effect of the
di ssolution of a substantial nunber of State Legislative
Assenbl i es before the, Presidential election.

The intervener Jana Singh submitted that the Reference

should be declined for four reasons. First, that the
recital in the order of Reference that election to the
Legislative Assenbly of the State of Qujarat is inpossible
is not correct. It was said that the election is possible.

Second, the vital question is not whether the Presidentia
el ection could be valid or not in the absence of the CQujarat
State Assenbly but whether the election of the President
would be wvaild if the authority charged with election by
acts of omssion or comm ssion have not held the GQujarat
Assenbly el ection. Third, the election to the State
Assenbly of Qujarat could have been held on the basis of the
1961 census. Fourth, Article 143 stipulates a general doubt
about the Constitution and not doubts of parties.

This Court is bound by the 'recitals in the order of
Ref erence. Under Article 143(1) we accept the statenents of
fact set out in-the reference. The truth or otherw se of
the facts cannot be inquired or gone into nor can Court go
into the question of bona fides or otherwise of the
authority making the reference. This Court cannot go behind
the recital. This Court cannot go into disputed questions
of fact in its advisory jurisdiction under Article 143(1).
The Federal Court /in Re. The Allocation of Lands and
Buildings in a Chief Conmssioner’s Province [1943] F.C R
20 a Reference under section 213(1) of the Government of
India Act which is Simlar to Article 143 said that though
the ternms of that section do not inpose an obligation on the

Court, the court should be unwilling to accept a Reference
except for good reasons. This Court accepted the Reference
for reasons which appeared to be of ~constitutional ' inpor-

tance as well as in public interest.

In Re. Kerala Education Bill case [1959] S.C. R 995 Das,
C.J. referred to the Reference in"Re. The Allocation of
Lands and Building and the Reference in Re. Levy of Estate
Duty [1944] F.C.R
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317 and the observation in both the cases that the Reference
should not be declined excepting for good reasons. Thi's
Court accepted the Reference on the Questions of |aw arising
or likely to arise. Das, CJ. inIn Re. Kerala Education
Bill case said that it is for the President to -deternmine

what questions should be referred and if he does not- have
any serious "doubt" on the provisions, it is not for any
party to say that doubts arise out of them In short,
parties appearing in the Reference cannot go (behind the
order of Reference and present new questions by raising
doubt s.

On behalf of the intervener Jana Sangh reliance was placed
on section 10(4) of the Delinmitation Act, 1972 hereinafter
referred to as the 1972 Act. Broadly stated,. t he
subm ssi on on behalf of the Jana Sangh is that by reason  of
section 10(4) of the 1972 Act election to the GQujarat
Legi sl ative Assenbly could be held on the basis of the 1961
census, and the existing electoral rolls.

The 1972 Act in section 8 speaks of the readjustnment of
nunber of seats. This readjustment is on the basis of the
| atest census figures. The |latest census of 1971. The
Delimtation Comm ssion has by order under section 8 of the
1972 Act determined the total nunber of seats to be assigned
to the Gujarat State Assenbly as 182. The previous nunber
was 168. Under section 9 of the 1972 Act the Conmi ssion
shall distribute the seats in the Legislative Assenbly to
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single menber territorial constituencies and delimt them on
the latest census. figures. The Commi ssion has published
proposals for de-linmtation and invited objections. The
Conmi ssion has not yet made any order determining the
delimtation of Assenbly constituencies.

The provisions contained in Article 170 repel the subm ssion
that the election to the Gujarat Legislative Assenbly can be
held on' the basis of 1961 census. Article 170 provides
that the Legislative Assenbly of each State shall consist of
not nmore than five hundred, and not |ess than sixty, menbers
chosen by direct election fromterritorial constituencies in
the State. Each State shall be divided into territoria

constituencies in such manner that the ratio between the
popul ation of each constituency and the nunber of seats
allotted to it shall, so far as practicable, be the sane
throughout the State.” The expression "popul ati on" nmeans the
popul ation as ascertained at the |ast preceding census of
whi ch the relevant figures have been published. The 1971
census| has been published. Upon the conpletion of each
census,  the total nunber of scats and the division of each
State into territorial constituencies shall be readjusted by
such authority and in such manner as Parlianment may by |aw
det er m ne. The Delimtation Conm ssion under the 1972 Act
is engaged in the division of the State into territoria

constituencies.

It is apparent and there is nothing in section 10(4) of the
1972 Act to the contrary which enjoins- the El ection
Conmi ssion to hold elections to the House of the People or
the Legislative Assenbly dissolved after the census of 1971
accordi ng to the —electoral rolls pr epar ed of the
constituencies delimted on the basis of the census of 1961

It is evident that under clause (2) of Article 170 read with
the Explanation and clause (3) of Article 170 elections to
the Legislative
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Assenmbly after the relevant figures-of the popul ation of the
| ast precedi ng census have been ascertained and published
can only be held on that basis of the total nunber of / seats
in the Legislative Assenbly of each State and the division
of each State into territorial constituencies readjusted by
the El ection Conm ssion under the 1972 Act. Now that the
census figures of 1971 have been published elections have to
be held wunder Article 170 only after delimtation of the
constituenci es has been made in accordance with clauses (2)
and (3) of Article 170.

When a notification under section 8 of the 1972 Act -has been
published by assigning 182 seats to the GQGujarat Assenbly’

which notification under section 10(2) of the 1972 Act has
the force of law and cannot be questioned in any -court,
el ections to these 182 seats cannot be held on the basis of
the old electoral rolls because those electoral rolls
applied only to the 168 seats as fixed under the old
Delimtation Act.

,It is provided in Article 170 that the readjustnment by the
Delimtation Comm ssion shall not affect representation in
the Legislative Assenbly until the dissolution of the then
existing Assenbly. ’'The Legislative Assenbly of the State
of @ujarat has been dissol ved. Therefore, any election
which has to be held to the Legislative Assenbly of the
State of CGujarat can only be held after the Delimtation of
constituencies under the 1972 Act. Any Legislative Assenbly
of a State which is to be conposed after the 1971 census is
to be in accordance with Article 170. The contention of
Jana Sangh is wi thout substance.

On behalf of the intervener Socialist Party, it was said
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that the Constitution (El eventh Amendnent) Act, 1961 is

unconstitutional . We cannot go into that question in this
Ref erence

For the foregoing reasons we give the follow ng answers

1. Only such persons who are elected nenmbers of both
Houses of Parliament and the Legislative Assenblies of the
States on the date of the electionto fill the vacancy
caused by the expiration of the term of office of the
President will be entitled to cast their votes at the
el ection.

2. Subject to the aforesaid observation as to the effect
of the dissolution of a subst anti al nunber of the
Legi sl ative Assenblies the vacancies caused by the
di ssolution of an Assenbly or Assenblies will be covered by

Article 74(4).

3, 4 and 5. The election to the office of the President mnust
be held before the expiration of the termof the President
notw t hstandi ng ~the fact that at the time of such election
the Legislative Assenbly of a State is dissolved. The
election to fill the vacancy in the office of the President
is to be held and conpleted having regard to Articles 62(1),
54, 55 and the Presidential and Vice-Presidential Elections
Act, 1952.

6. Article 56(1)(c) applies to a case where a successor as
explained in the foregoing reasons has not entered on his
office and only in such circunstances can a President whose
term has expired continue.

V. M K. Ref erence answered accordi ngly.
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